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1. INTRODUCTION
1. In Meredith Corp. v. FCC, ! the United States Court
of Appeals remanded this case to the Commission for
further consideration of our decision, in this adjudication,
to enforce the fairness doctrine ? against station WTVH. *

The court found that the Commission. on the basis of the
evidence of record, had properly concluded that the sta-
tion failed to satisfy the requirements of the fairness doc-
trine. It determined, however, that the Commission had
acted arbitrarily and capriciously in not considering -
WTVH’s contentions that the enforcement of the doctrine
deprived the station of its constitutional rights.

2. Pursuant to the court’s Order. we reopened this
proceeding in order to consider the constitutional and
public interest issues raised by WTVH. * In light of "the
general importance of the issues in this particular case," 5
we published a notice in the Federal Register inviting
comment from interested members of the public as well as
from the parties to this adjudication. As explained more
fully below, based upon this record, our experience in
administering the fairness doctrine. fundamental constitu-
tional principles, and the findings contained in our com-
prehensive [985 Fairness Report, ® we conclude that the
fairness doctrine, on its face, violates the First Amend-
ment and contravenes the public interest. Accordingly, we
shall grant reconsideration of our earlier determinations in
this proceeding, and our previous orders in this proceed-
ing are hereby vacated. Any formal determination that
WTVH failed to comply with the requirements of the
fairness doctrine can no longer be used against WTVH in
any subsequent renewal proceedings or in any other con-
text. ’

II. BACKGROUND

A. 1985 FAIRNESS REPORT

3. As the Court noted in Meredith Corp. v. FCC, the
Commission recently conducted "a comprehensive reex-
amination of the public policy and constitutional implica-
tions of the fairness doctrine." ® During the course of that
proceeding, the Commission considered more than one
hundred formal comments and reply comments, hundreds
of informal submissions, and oral arguments presented in
two full days of hearings. The inquiry culminated in the
1985 Fairness Report released by the Commission on Au-
gust 23, 198S. ® Because we believe that the determinations
made in the [985 Fairness Report are directly relevant to
the issues on remand, in this section we shall briefly
summarize the major conclusions of that Report before
describing the history of this proceeding.

4. Based upon compelling evidence of record, the Com-
mission, in its [985 Fairness. Report, concluded that the
fairness doctrine disserved the public interest. Evaluating
the explosive growth in the number and types of informa-
tion sources available in the marketplace, the Commission
found that the public has "access to a multitude of
viewpoints without the need or danger of regulatory inter-
vention." ' The Commission also determined that the
fairness doctrine "chills" speech, finding that "in stark
contravention of its purpose, [the doctrine] operates as a
pervasive and significant impediment to the broadcasting
of controversial issues of public importance." ' In addi-
tion, the agency found that its enforcement of the doctrine
acts to inhibit the expression of unpopular opinion; '? it
places the government in the intrusive role of scrutinizing
program content; '* it creates the opportunity for abuse
for partisan political purposes: '* and it imposes unnec-
essary costs upon both broadcasters and the Commission.!?
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Meredith’s case." *® As a further alternative, the Court
stated that the Commission could determine, "in an adju-
dicatory context, that the doctrine cannot be enforced
because it is contrary to the public interest and thereby
avoid the constitutional issue." *° In any event, the court
admonished the members of this Commission that the
failure to consider Meredith’s constitutional arguments in
its defense was not only the "very paradigm of arbitrary
and capricious administrative action," but may also have
constituted a breach of the oath that each Commissioner
took to support and defend the Constitution. ** This case
was therefore remanded for rectification, and we now
consider it, in light of that admonition.

3. Comments on Remand

13. In view of the importance and potentially far-
ranging impact of our decision on remand, we invited
interested persons, through publication of a notice in the
Federal Register, to submit comments on "whether, in
light of the 1985 Fairness Report, enforcement of the
fairness doctrine is constitutional and whether enforce-
ment of the doctrine is contrary to the public interest." 3!
On remand, approximately fifty comments were filed by
individuals, broadcasters, advertisers, public interest
grou?s, trade associations, governmental entities and oth-
ers. > The comments were approximately equally divided
between those who support and those who oppose the
fairness doctrine. 33

14. A number of fairness doctrine advocates argue that
the Commission should not consider either the propriety
or the constitutionality of the doctrine in this adjudication.
For example, certain proponents, including the New York
State Consumer Protection Board (New York) and the
Office of the United Church of Christ et al. (UCC), argue
that the agency lacks the authority to abolish the fairness
doctrine in an adjudicatory proceeding because, in their
view, it is an agency rule which cannot be altered except
through notice and comment rulemaking procedures. The
Syracuse Peace Council (SPC) contends that the agency,
on remand, should find, as a factual matter, that Meredith
Corporation did not violate the fairness doctrine, and thus
the Commission could avoid resolution of any general
policy or constitutional issues. In addition, certain com-
menters suggest alternative proceedings or approaches to
the consideration of the issues on remand. For example, a
number of parties request the Commission variously to
institute a rulemaking on the fairness doctrine, to combine
this adjudication with the proceeding addressing alter-
native enforcement policies for the fairness doctrine, or to
defer consideration of this proceeding until after the alter-
natives proceeding is concluded or until the Supreme
Court has disposed of the petitions for certiorari in TRAC
v. FCC. >

15. If the agency decides the case on the merits, some
fairness doctrine proponents state that the Commission
should limit its consideration to the narrow facts presented
in this adjudication. Arguing that the facts of this case are
different from the typical fairness doctrine case because,
inter alia, the controversial issue was presented in the
context of an editorial advertisement, SPC and others
contend that this adjudication is an inappropriate vehicle
for the Commission to undertake a comprehensive evalu-
ation of the doctrine on its face. In addition, a number of
fairness doctrine proponents assert. as a general matter.
that the doctrine is necessary to assure access by the
public to diverse viewpoints on controversial issues. On

the constitutional issue, they contend that because there
are more persons who wish to broadcast than there are
frequencies available, the "scarcity rationale” underlying
the Red Lion decision stiil exists. Relying upon Red Lion,
they argue that the fairness doctrine is constitutional.

16. In contrast, many parties opposing the fairness doc-
trine, including the American Advertising Federation, the
National Broadcasting Co., Inc. (NBC), and the National
Association of Broadcasters (NAB), urge the Commission,
in this adjudication, to decide expeditiously whether the
doctrine furthers the public interest and comports with the
First Amendment. Relying upon the findings contaired in
the /985 Fairness Repori, the American Association of
Advertising Agencies, the Landmark Legal Foundation,
the Freedom of Expression Foundation and others note
that that there has been a substantial increase in the
number and types of information services. They conclude
that there is no scarcity of information sources justifying
governmental intervention into the content of speech.
NBC and others contend that fairness doctrine enforce-
ment requires the government to make decisions concern-
ing the content of programming that are fraught with
judgmental uncertainty. Asserting that the effect of the
doctrine is to inhibit the expression of views on controver-
sial issues of public importance, a number of commenters
state that there is no justification for the doctrine as a
matter of policy. In addition, many commenters for the
same reasons conclude that the doctrine violates the First
Amendment rights of broadcasters. As a consequence, they
state that it would be improper for the Commission to
continue to enforce the doctrine and urge the agency to
take whatever action is necessary to eliminate it.

II1. DISCUSSION

A. SCOPE OF THIS PROCEEDING - PROCEDURAL
ISSUES :

1. Discussion of Policy and Constitutional Issues

17. SPC asserts that the Commission should avoid con-
sidering the policy or constitutional issues on remand
entirely by resolving this case on the narrow factual issue
concerning whether Meredith had violated the fairness
doctrine. >* Specifically, SPC urges us to grant Meredith’s
Petition for Reconsideration and to vacate our earlier
decision upholding the validity of SPC’s own complaint on
the grounds Meredith had in fact complied with the fair-
ness doctrine by providing responsive programming. *°

18. We reject SPC’s request. The argument that Mer-
edith had in fact satisfied its fairness doctrine obligations
by presenting both sides of the controversial issue in ques-
tion was presented to the court in Meredith Corp. v. FCC.
Nonetheless, the court expressly affirmed our earlier find-
ing that station WTVH had violated the doctrine. *7 The
affirmance of this aspect of the case is final. and we have
no power to revisit this determination. It is well-
established that:

[tihe decision of a federal appellate court establishes
the law binding further action in the litigation by
another body subject to its authority. The latter ’is
without power to do anything which is contrary to
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Meredith’s case." *® As a further alternative, the Court
stated that the Commission could determine, "in an adju-
dicatory context, that the doctrine cannot be enforced
because it is contrary to the public interest and thereby
avoid the constitutional issue." *° In any event, the court
admonished the members of this Commission that the
failure to consider Meredith’s constitutional arguments in
its defense was not only the "very paradigm of arbitrary
and capricious administrative action,” but may also have
constituted a breach of the oath that each Commissioner
took to support and defend the Constitution. 50 This case
was therefore remanded for rectification, and we now
consider it, in light of that admonition.

3. Comments on Remand

13. In view of the importance and potentially far-
ranging impact of our decision on remand, we invited
interested persons, through publication of a notice in the
Federal Register, to submit comments on "whether, in
light of the 1985 Fairness Report, enforcement of the
fairness doctrine is constitutional and whether enforce-
ment of the doctrine is contrary to the public interest." *!
On remand, approximately fifty comments were filed by
individuals, broadcasters, advertisers, public interest
groug)s, trade associations, governmental entities and oth-
ers. °¢2 The comments were approximately equally divided
between those who support and those who oppose the
fairness doctrine. *3

14. A number of fairness doctrine advocates argue that
the Commission should not consider either the propriety
or the constitutionality of the doctrine in this adjudication.
For example, certain proponents, including the New York
State Consumer Protection Board (New York) and the
Office of the United Church of Christ er al. (UCC), argue
that the agency lacks the authority to abolish the fairness
doctrine in an adjudicatory proceeding because, in their
view, it is an agency rule which cannot be altered except
through notice and comment rulemaking procedures. The
Syracuse Peace Council (SPC) contends that the agency,
on remand, should find, as a factual matter, that Meredith
Corporation did not violate the fairness doctrine, and thus
the Commission could avoid resolution of any general
policy or constitutional issues. In addition, certain com-
menters suggest alternative proceedings or approaches to
the consideration of the issues on remand. For example, a
number of parties request the Commission variously to
institute a rulemaking on the fairness doctrine, to combine
this adjudication with the proceeding addressing alter-
native enforcement policies for the fairness doctrine, or to
defer consideration of this proceeding until after the alter-
natives proceeding is concluded or until the Supreme
Court has disposed of the petitions for certiorari in TRAC
v. FCC.

15. If the agency decides the case on the merits, some
fairness doctrine proponents state that the Commission
should limit its consideration to the narrow facts presented
in this adjudication. Arguing that the facts of this case are
different from the typical fairness doctrine case because,
inter alia, the controversial issue was presented in the
context of an editorial advertisement, SPC and others
contend that this adjudication is an inappropriate vehicle
for the Commission to undertake a comprehensive evalu-
ation of the doctrine on its face. In addition, a number of
fairness doctrine proponents assert, as a general matter.
that the doctrine is necessary to assure access by the
public to diverse viewpoints on controversial issues. On

the constitutional issue, they contend that because there
are more persons who wish to broadcast than there are
frequencies available, the "scarcity rationale" underlying
the Red Lion decision still exists. Relying upon Red Lion,
they argue that the fairness doctrine is constitutional.

16. In contrast, many parties opposing the fairness doc-
trine, including the American Advertising Federation, the
National Broadcasting Co., Inc. (NBC), and the National
Association of Broadcasters (NAB), urge the Commission,
in this adjudication, to decide expeditiously whether the
doctrine furthers the public interest and comports with the
First Amendment. Relying upon the findings contained in
the 1985 Fairness Report, the American Association of
Advertising Agencies, the Landmark Legal Foundation,
the Freedom of Expression Foundation and others note
that that there has been a substantial increase in the
number and types of information services. They conclude
that there is no scarcity of information sources justifying
governmental intervention into the content of speech.
NBC and others contend that fairness doctrine enforce-
ment requires the government to make decisions concern-
ing the content of programming that are fraught with
judgmental uncertainty. Asserting that the effect of the
doctrine is to inhibit the expression of views on controver-
sial issues of public importance, a number of commenters
state that there is no justification for the doctrine as a
matter of policy. In addition, many commenters for the
same reasons conclude that the doctrine violates the First
Amendment rights of broadcasters. As a consequence, they
state that it would be improper for the Commission to
continue to enforce the doctrine and urge the agency to
take whatever action is necessary to eliminate it.

III. DISCUSSION

A. SCOPE OF THIS PROCEEDING - PROCEDURAL
ISSUES

1. Discussion of Policy and Constitutional Issues

17. SPC asserts that the Commission should avoid con-
sidering the policy or constitutional issues on remand
entirely by resolving this case on the narrow factual issue
concerning whether Meredith had violated the fairness
doctrine. >° Specifically, SPC urges us to grant Meredith’s
Petition for Reconsideration and to vacate our earlier
decision upholding the validity of SPC’s own complaint on
the grounds Meredith had in fact complied with the fair-
ness doctrine by providing responsive programming. *°

18. We reject SPC’s request. The argument that Mer-
edith had in fact satisfied its fairness doctrine obligations
by presenting both sides of the controversial issue in ques-
tion was presented to the court in Meredith Corp. v. FCC.
Nonetheless, the court expressly affirmed our earlier find-
ing that station WTVH had violated the doctrine. 3 The
affirmance of this aspect of the case is final. and we have
no power to revisit this determination. It is well-
established that:

[tihe decision of a federal appellate court establishes
the law binding further action in the litigation by
another body subject to its authority. The latter ’is
without power to do anything which is contrary to
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either the letter or spirit of the mandate construed
in the light of the opinion of [the] court deciding the
case. ... 8

"The prior appellate review and determination of [a fair-
ness doctrine violation| . . . foreclose the opportunity to
redetermine thlat] issue[].” °° SPC would have the Com-
mission on remand revisit issues definitively decided by
the Court of Appeals for the apparent purpose of avoiding
the policy and constitutional issues which the court spe-
cifically directed us to consider. Such an approach would
contravene the court’s decision in Meredith Corp. v. FCC,
and we decline to adopt it. ®

19. Therefore, in this Memorandum Opinion and Order,
we consider whether the fairness doctrine is consistent
with the guarantees of the First Amendment and whether
it comports with the public interest. As noted above, the
court ordered the Commission to consider Meredith’s con-
stitutional arguments unless it decided, on policy grounds,
not to enforce the fairness doctrine. As we began to
examine the policy issues, however, it became evident to
us that the policy and constitutional considerations in this
matter are inextricably intertwined and that it would be
difficult, if not impossible, to isolate the policy consider-
ations from the constitutional aspects underlying the doc-
trine. ** We believe, as a result, that it is appropriate and
necessary to address the policy and constitutional issues
together for a number of reasons.®?

20. First, in an analysis of any Commission regulation, it
is well-established that First Amendment considerations
are an integral component of the public interest standard.
For example, in FCC v. National Citizens Committee for
Broadcasting, % the Supreme Court stated that

61

the "'public interest’ standard necessarily invites ref-
erence to First Amendment principles,”™ Columbia
Broadcasting System, Inc. v. Democratic National
Committee, 412 U.S. 94, 122 (1973), and, in particular,
to the First Admendment goal of achieving "the
widest possible dissemination of information from
diverse and antagonistic sources." Associated Press v.
United States, 326 U.S. 1, 20 (1945). ®

A meaningful assessment of the propriety of the doctrine,
therefore, necessarily includes an evaluation of its con-
stitutionality. If the doctrine impedes the realization of
First Amendment objectives -- and, as explained more
fully below, we believe that it does -- a fortiori it disserves
the public interest.

21. A second, but related, reason that the policy and
constitutional issues are inextricably intertwined is that the
promotion of First Amendment values was the Commis-
sion’s core policy objective in establishing and maintaining
the doctrine. % The parameters defining the need and
desirability of government intervention under the fairness
doctrine are coextensive with those of the First Amend-
ment. Therefore. if the doctrine fails to further First
Amendment principles, or if it strays from those param-
eters established by the Constitution. it necessarily follows
that the doctrine does not achieve the specific purpose for
which it was intended and can no longer be sustained. ¢

22. Third. this Commission was established by Congress
as the expert agency in broadcast matters and possesses
more than fifty years of experience with the day-to-day
implementation of communications regulation. As a con-

sequence. the courts, when considering the constitutional-
ity ofbroadcast regulation, have found our perspective
informative. For example, the Supreme Court has stated
that "in evaluating . . . First Amendment claims . . . we
must afford great weight to the decisions of Congress and
the experience of the Commission . . . ." ® Further. the
Court of Appeals, in remanding this case to the Commis-
sion, affirmatively stated that it "may well benefit -- in the
event of further review -- from the Commission’s analysis
[of the constitutional issue]." * Accordingly. we consider
the constitutional and policy issues raised in this proceed-
ing as being derived from the same set of principles.

23. We reject the contention of those parties who argue
that we cannot address the broad policy and constitutional
issues involving the fairness doctrine in this proceeding,
but must issue an additional rulemaking notice to do so. ™
In Meredith Corp. v. FCC, the Court explicitly stated that
the Commission could decide this case on broad policy
and constitutional grounds. ! The contention, then, that
the Commission lacks authority to consider these issues in
this adjudication is directly at odds with the directive of
the Court of Appeals in remanding this case to the agency.

24, 1t is well-established, moreover, that "administrative
agencies have wide leeway in choosing to announce rules
and intepretations in the course of adjudications.” ’* The
courts have duly recognized that "the choice whether to
proceed by rulemaking or adjudication is primarily one for
the agency regardless of whether the decision may affect
agency policy and have general prospective application." 73
While acknowledging this long established rule of admin-
istrative law, 7* certain parties nonetheless contend that
the Commission’s discretion in selecting the type of pro-
ceeding in which to consider its policies would be abused
were the Commission to address the broad constitutional
and policy issues in this adjudication. > We disagree. Even
if this case only involved a situation in which the agency
decided on its own motion to reevaluate in an adjudica-
tion the propriety and the constitutionality of the fairness
doctrine, this course of action would be lawful. The courts
permit the Commission to reassess administrative prece-
dent in adjudications even where the regulatory 6policy is
of long standing and has far reaching effect. ® In any
event, the agency reopened this proceeding pursuant to an
express judicial directive to consider the lawfulness of
enforcing the fairness doctrine against station WTVH, pro-
vided explicit notice of the matters at issue, and solicited
comment from all interested parties. It can hardly be an
abuse of discretion for an agency to comply with an order
of the Court of Appeals by addressing on remand the
precise issues contemplated by that court.

25. We also reject the contention that we are barred
from considering the propriety of the fairness doctrine
because it is an agency rule which can not be modified or
eliminated except through the notice and comment proce-
dures prescribed in Section 4 of the Administrative Proce-
dure Act (APA). 77 The fairness doctrine was never
promulgated as an agency regulation pursuant to a notice
and comment rulemaking process. Rather, it was devel-
oped over a period of time ‘® through statements of policy
(without notice and comment) and case-by-case adjudica-
tions. The first fairness doctrine obligations were imposed
by the FCC and its predecessor, the Federal Radio Com-
mission, in early adjudicatory proceedings. ’° The policy
was clarified and further developed in subsequent adju-
dications and in reports issued by the Commission in 1949
and 1974. % The fairness doctrine was established, without
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notice and comment, and there is no requirement that it
now be modified or eliminated through notice and com-
ment rulemaking, ®

26. Contrary to the contentions of parties such as the

Office of Communications of the United Church of Christ,
the fact that the fairness doctrine is referred to in Section
73.1910 of our rules % does not mean that it can be
altered or eliminated only by means of a notice and
comment rulemaking. The reference to the fairness doc-
trine was incorporated in the Code of Federal Regulations
in 1978. ¥ The Commission. without extensive analysis,
had concluded at that time that the doctrine was codified
by Section 315 of the Communications Act. Section
73.1910, which was adopted without notice and comment
as part of an omnibus procedural restructuring of the
broadcast rules, is a simple statement setting forth what
the Commission erroneously perceived to be required by
Section 315. % Specifically, in adopting Section 73.1910,
the Commission stated that:

The new rule simply states that the Fairness Doc-
trine is in Section 315(a) of the Communications
Act, directs the rule user to the FCC public notice,
"Fairness Doctrine and the Public Interest Stan-
dard,” . . . and includes information on obtaining
copies of this document from the FCC. %

Its adoption did not effectuate any change in broadcasters’
obligations under the fairness doctrine. The Court of Ap-
peals decision in TRAC v. FCC that the fairness doctrine
is not codified in Section 315 renders Section 73.1910 of
our rules meaningless, and it consequently has no rel-
evance to the issues addressed in this proceeding.

2. Consideration of the Doctrine on its Face

27. After reviewing Meredith’s several arguments in its
defense, 8 we are persuaded by its argument that the
fairness doctrine is unconstitutional on its face. We, there-
fore, do not -- and, as explained below, cannot -- confine
our determination of the issues involved here to the spe-
cific facts of this adjudication. We do not believe that the
constitutionality or the propriety of our holding that
WTVH violated the fairness doctrine turns narrowly upon
either the specific manner in which we have enforced the
doctrine in this instance ®’ or upon any unique circum-
stances in the particular geographic market in which we
have applied it. % Rather, we believe, as more fully dis-
cussed below, that the doctrine’s infirmity of impermis-
sibly chilling and reducing the discussion of controversiai
issues of public importance is not an infirmity resulting
from the enforcement of the doctrine in this particular
case Or in particular markets, but is an infirmity that goes
to the very heart of the enforcement of the fairness doc-
trine as a general matter. We believe that the relevant
issue in this proceeding is whether the doctrine itself
complies with the strictures of the First Amendment and
thereby comports with sound public policy. Therefore, in
order to resolve the issues that the Court directed us to
consider, we conclude that we have no choice but to
consider Meredith’s challenge to the facial validity of the
fairness doctrine itself. °

28. We also believe that there are cogent reasons why
we must consider the broad policy and constitutional is-
sues in this adjudication. * The particular broadcast at
issue in this adjudication involved the broadcast of an

editorial advertisement, "' which triggered our enforce-

ment of the fairness doctrine as expressed more particu-
larly through the Cullman doctrine. ** Although, at first
blush, it appears that our decision .could be limited to
such announcements and to the continued vitality of the
Cullman doctrine, closer scrutiny reveals that the policies
involved cannot be segregated on any principled basis, so
that such an approach is untenable.

29. The Culiman doctrine developed from a particular
application of the fairness doctrine in Cullman Broadcast-
ing Co. °3 The Cullman case clarified that the fairness
doctrine applies to a broadcaster’s airing of an editorial
advertisement that presents for the first time one side of a
controversial issue of public importance, thereby requiring
the broadcaster to afford a reasonable presentation of
contrasting viewpoints on that issue. Under the Cullman
doctrine, if a broadcaster does not intend to present con-
trasting viewpoints through its own programming and can-
not obtain paid sponsorship for the presentation of such
viewpoints, then it cannot refuse to broadcast a presenta-
tion of those viewpoints (otherwise suitable to the li-
censee) on the ground that it cannot obtain paid
sponsorship for that presentation. ** The Cullman doctrine
is, in reality, no more than a statement that the fairness
doctrine must be complied with regardless of the availabil-
ity of paying program sponsors, *> and, as explained more
fully below, its infirmity stems from the very heart of the
fairness doctrine -- i.e., its threat of government intrusion
into the editorial process to ensure that broadcasters pro-
vide balanced programming in connection with their air-
ing of editorial advertisements inhibits broadcasters from
accepting such advertisements. *® Thus, the Cullman doc-
trine can neither be logically nor materially distinguished
from the core of the fairness doctrine itself.

30. For example, the fact that the Cullman doctrine
requires the broadcaster to broadcast unsponsored pre-
sentations of contrasting viewpoints if it cannot obtain
sponsored presentations of such viewpoints does not dis-
tinguish it from its parent fairness doctrine. The presenta-
tion of one side of any controversial issue of public
importance is generally financed either directly by the
actual speaker, through an editorial advertisement (a Cull-
man scenario), or by the broadcaster, through the station’s
commercial advertisement revenues (a general fairness sce-
nario). If the broadcaster cannot obtain financing for the
presentation of contrasting viewpoints on a particular issue
from the sale of another editorial advertisement to another
speaker. then the broadcaster must finance the presenta-
tion of such viewpoints using its own commercial adver-
tisement revenues. In either event, the regulatory and
economic burdens on the broadcaster are the same; and
nothing distinguishes the Cullman doctrine from the fair-
ness doctrine in this context. %

31. Finally, Cullman obligations arise, just as general
fairness obligations arise, only when the editorial adver-
tisement involves a controversial issue of public impor-
tance. Hence, just like other programming that does not
involve such issues, an editorial advertisement that does
not involve a controversial issue of public importance does
not give rise to any obligation to present contrasting
viewpoints. Consequently, it becomes clear that the Culi-
man doctrine derives its life blood from the fairness doc-
trine, and its continued vitality cannot be considered
without a concomitant assessment of the underlying fair-
ness doctrine. Therefore. we believe that, because the
constitutional and public interest infirmity of the Cullman
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doctrine derives from the underlying fairness doctrine, it
would be arbitrary and capricious for us to consider the
Cullman doctrine in this proceeding, without also address-
ing the fairness doctrine that stands as its base.

32. In short, broadcasters are faced daily with editorial
decisions concerning what types of commercial or non-
commercial material on controversial public issues to
present to their listeners and viewers. The fundamental
issue embodied in this fairness doctrine litigation is the
same as that presented in all other fairness doctrine cases:
whether it is constitutional and thereby sound public poli-
cy for a government agency to oversee editorial decisions
of broadcast journalists concerning the broadcast of con-
troversial issues of public importance. Because the case
before us is a product of the fairness doctrine itself, and
because it raises important policy and constitutional issues
common to all fairness doctrine litigation, we do not
believe that the resolution of this proceeding turns on any
specific facts that are unique to this adjudication.

33. Nor do we believe that it would be appropriate, in
passing on the constitutional and policy issues raised by
our enforcement of the fairness doctrine, to limit our
consideration of such issues to the one part of the fairness
doctrine that we determined had been violated in this
case. The fairness doctrine, although consisting of two
parts, *® is a unified doctrine; without both parts, the
doctrine loses its identity. The litigants and courts in this
and, indeed, the Red Lion case have all considered the
validity of the doctrine as a whole, and not as two sepa-
rate policies. They have considered the doctrine as such
because neither part of the doctrine, standing separately,
constitutes the fairness doctrine, for both parts of the
doctrine are interdependent and integral to the overall
regulatory scheme. ° Consequently, if the constitutional
infirmity of the doctrine arises from the enforcement of
one of its parts, we do not believe it appropriate to sever
that part of the doctrine and to continue enforcing only
the other part. 100

34. Yet even if we were to sever the two prongs of the
doctrine and consider and invalidate only that prong
which was violated in this case. we would be left with
something very different from the fairness doctrine. The
first part of the fairness doctrine, by itself, although sub-
ject to a different regulatory focus and enforcement
mechanism, may be compared to the already existing ob-
ligation of broadcasters to cover issues of importance to
their communities. '®! Accordingly, retaining both ob-
ligations would be duplicative. There is thus no need to
sever the two parts of the existing fairness doctrine in
order to retain the obligation imposed by the first part.

35. In remanding this case to us, the Court « - Appeals
did not indicate that we were obligated to consider, or
even that we should consider, the two parts of the doc-
trine separately, and, as stated above, we do not believe
that we are otherwise obligated to do so. Qur directive
from the court was to consider the constitutionality and
propriety of the fairness doctrine as it is currently admin-
istered. That doctrine, both on its face and as admin-
istered, contains two parts that, together. constitute the
fairness doctrine. Accordingly. we consider the entire doc-
trine in this proceeding and decline to sever its parts from
one another.

B. CONSTITUTIONAL CONSIDERATIONS UNDER
RED LION

36. As more fully discussed below, the extraordinary
technological advances that have been made in the elec-
tronic media since the 1969 Red Lion decision. together
with a consideration of fundamental First Amendment
principles, provide an ample basis for the Supreme Court
to reconsider the premise or approach of its decision in
Red Lion. Nevertheless, while we believe that the Court,
after reexamining the issue, may well be persuaded that
the transformation in the communications marketplace
justifies alteration of the Red Lion approach to broadcast
regulation, ' we recognize that to date the Court has
determined that governmental regulation of broadcast
speech is subject to a standard of review under the First
Amendment that is more lenient than the standard gen-
erally applicable to the print media. '® Until the Supreme
Court reevaluates that determination, therefore, we shall
evaluate the constitutionality of the fairness doctrine un-
der 1tol‘}e standard enunciated in Red Lion and its prog-
eny.

1. Red Lion Broadcasting Co. v. FCC

37. Eighteen years ago, the Supreme Court, in Red Lion
Broadcasting Co. v. FCC, upheld the constitutionality of
the fairness doctrine because it believed, at that time, that
the doctrine promoted "the paramount [Flirst
[A]lmendment rights of viewers and listeners to receive
'suitable access to . . . ideas and experiences.”™ '°5 In that
decision, the Court clearly articulated a First Amendment
standard for evaluating broadcast regulation which pro-
vided less protection to the speech of broadcast journalists
than that accorded to journalists in other media. The
Court held that, "[iln view of the scarcity of broadcast
frequencies, the Government’s role in allocating those fre-
quencies, and the legitimate claims of those unable with-
out government assistance to gain access to those
frequencies for expression of their views," ! the govern-
ment could require persons who were granted a license to
operate "as a proxy or fiduciary with obligations to
present those views and voices which are representative of
his community." '*” The Court thus described what it
subsequently characterized as "an unusual order of First
Amendment values;" ' it determined that governmental
restrictions on the speech of broadcasters could be jus-
tified if they furthered the interests of listeners and view-
ers.

38. Although the Court in Red Lion articulated this
standard for broadcast regulation, in several respects its
holding was narrow in scope. First, the Court, in explicit
terms, disclaimed an intention of "approv[ing] every as-
pect of the fairness doctrine.” ' Second, as the Court in
Meredith v. FCC noted, the Red Lion decision "was ex-
pressly premised on the scarcity of broadcast frequencies
‘in the present state of commercially available technology’
as of 1969." ''° Third, and most importantly, the Court, in
determining that the doctrine satisfied the requirements of
the First Amendment, relied upon the Commission’s ex-
press representation that there was no evidence that the
doctrine "chills speech." The Court emphasized that if the
fairness doctrine were found to inhibit broadcasters from
covering controversial issues of public importance:
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Such a result would indeed be a serious matter for .
. . the purposes of the doctrine would be stifled. At
this point, however, as the Federal Communications
Commission has indicated, that possibility is at best
speculative . . . . The fairness doctrine in the past
has had no such overall effect. '!!

The Court in Red Lion expressly stated that it would
reconsider its holding "if experience with the administra-
tion of [the fairness doctrine] indicates that [it] hals| the
net effect of reducing rather than enhancing the volume
and quality of coverage [of controversial issues of public
importance]." 2

2. Application of the Red Lion Standard

39. Under the standard enunciated by the Supreme
Court for assessing the constitutionality of broadcast regu-
lation, "it is the right of the viewers and listeners and not
the broadcasters which are paramount." ''3 This standard
permits the government to regulate the speech of broad-
casters in order to promote the interest of the public in
obtaining access to diverse viewpoints. '

40. In subsequent cases applying the Red Lion standard,
the Supreme Court also recognized expressly that broad-
casters have substantial rights under the First Amendment.
15 Indeed, the Court specified that in furthering the pub-
lic’s interest in viewpoint diversity, it "must necessarily
rely in large part upon the editorial initiative and judg-
ment of the broadcasters . . . ." ''® The Court has em-
phasized that "broadcasters are ’‘entitled under the First
Amendment to exercise "the widest journalistic freedom
consistent with their public [duties]."”" ''” In addition, it
has held that governmental restrictions on broadcasters’
speech are permissible under the First Amendment only
in situations in which those restrictions are "narrowly
tailored to further a substantial governmental interest,
such as ensuring adequate and balanced coverage of public
issues."!!®

41. An assessment of the constitutionality of the fairness
doctrine under the standard established by Red Lion and
its progeny, therefore, "requires a critical examination of
the interests of the public and broadcasters.” ''* We shall
thus consider the constitutionality of the fairness doctrine
from the perspective both of the public and the broadcast
licensees. In so doing, we shall examine the record devel-
oped in this case and in the /985 Fairness Report '*° to
determine, in accordance with existing Supreme Court
precedent, whether the enforcement of the fairness doc-
trine (1) chills speech and results in the net reduction of
the 1presentation of controversial issues of public con-
cern!?! and (2) excessively infringes on the editorial discre-

tion of broadcast journalists and involves unnecessary

government intervention to the extent that it is no longer
narrowly tailored to meet its objective. '*?

(a) Chilling Effect of the Doctrine

42. In the 1985 Fairness Report, the Commission evalu-
ated the efficacy of the fairness doctrine in achieving its
regulatory objective. Based upon the compelling evidence
of record, the Commission determined that the fairness
doctrine, in operation, thwarts the purpose that it is de-
signed to promote. Instead of enhancing the discussion of
controversial issues of public importance, the Commission
found that the fairness doctrine, in operation. "chills"
speech.

43, The Commission documented that the fairness doc-
trine provides broadcasters with a powerful incentive not
to air controversial issue programming above that minimal
amount required by the first part of the doctrine. '*3 Each
time a broadcaster presents what may be construed as a
controversial issue of public importance, it runs the risk of
a complaint being filed, resulting in litigation and penal-
ties, including loss of license. This risk still exists even if a
broadcaster has met its obligations by airing contrasting
viewpoints, because the process necessarily involves a
vague standard, the application and meaning of which is
hard to predict. Therefore, by limiting the amount of
controversial issue programming to that required by the
first prong (i.e., its obligation to cover controversial issues
of vital importance to the community), a licensee is able
to lessen the substantial burdens associated with the sec-
ond prong of the doctrine (i.e., its obligation to present
contrasting viewpoints) while conforming to the strict let-
ter of its regulatory obligations. The licensee, consistent
with its fairness doctrine obligations, may forego coverage
of other issues that, although important, do not rise to the
level of being vital.

44. As the Commission demonstrated, the incentives
involved in limiting the amount of controversial issue
programming are substantial. A broadcaster may seek to
lessen the possibility that an opponent may challenge the
method in which it provided "balance" in a renewal pro-
ceeding. If it provides one side of a controversial issue, it
may wish to avoid either a formal Commission determina-
tion that it violated agency policy or the financial costs of
providing responsive programming. More important, how-
ever, even if it intends to or believes that it has presented
balanced coverage of a controversial issue, it may be in-
hibited by the expenses of being second-guessed by the
government in defending a fairness doctrine complaint at
the Commission, and if the case is litigated in court, the
costs of an appeal. Further, in view of its dependence
upon the goodwill of its audience, a licensee may seek to
avoid the possible tarnish to its reputation that even an
allegation that it violated the governmental policy of
"balanced" programming could entail. '2*

45. Furthermore, the Commission determined that the
doctrine inherently provides incentives that are more fa-
vorable to the expression of orthodox and well-established
opinion with respect to controversial issues than to less
established viewpoints. ' The Commission pointed out
that a number of broadcasters who were denied or threat-
ened with the denial of renewal of their licenses on fair-
ness grounds had provided controversial issue
programming far in excess of the typical broadcaster. Yet
these broadcasters espoused provocative opinions that
many found to be abhorrent and extreme, thereby increas-
ing .the probability that these broadcasters would be sub-
ject to fairness doctrine challenges. '?® The Commission
consequently expressed concern that the doctrine, in op-
eration, may have penalized or impeded the expression of
unorthodox or unpopular opinion, ¥ depriving the public
of debates on issues of public oPinion that are
"uninhibited. robust. and wide-open." '?® The doctrine’s
encouragement to cover only major or significant
viewpoints, with which much of the public will be famil-
iar, inhibits First Amendment goals of ensuring that the
public has access to innovative and less popular
viewpoints.
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46. As noted above, these various incentives are not
merely speculative. The record compiled in the fairness
inquiry revealed over 60 reported instances in which the
fairness doctrine inhibited broadcasters’ coverage of con-
troversial issues. Although some have sought to disparage
or discount the significance of some of the specific exam-
ples cited, we have carefully reviewed these criticisms and
continue to believe that those specific instances of broad-
casters’ conduct were broadly illustrative of a prevalent
reaction to the doctrine '2° and that the record from the
inquiry overwhelmingly demonstrated that broadcasters
act upon those incentives and limit the amount of con-
troversial issue programming presented on the airwaves.

47. The Commission demonstrated in the /985 Fairness
Report that broadcasters -- from network television an-
chors to those in the smallest radio stations -- recounted
that the fear of governmental sanction resulting from the
doctrine creates a climate of timidity and fear, which
deters the coverage of controversial issue programming. '3
The record contained numerous instances in which the
broadcasters decided that it was "safer" to avoid broad-
casting specific controversial issue programming, such as
series prepared for local news programs, than to incur the
potentially burdensome administrative. legal, personnel,
and reputational costs of either complying with the doc-
trine or defending their editorial decisions to governmen-
tal authorities. Indeed, in the [985 Fairness Report, the
Commission gave specific examples of instances in which
broadcasters declined to air programming on such impor-
tant controversial issues such as the nuclear arms race,
religious cults, municipal salaries, and other significant
matters of public concern. '*! In each instance, the broad-
caster identified the fairness doctrine as the cause for its
decision.

48. The record in the fairness inquiry demonstrated that
this self-censorship is not limited to individual programs.
In order to avoid fairness doctrine burdens, the Commis-
sion found that stations have adopted company "policies"
which have the direct effect of diminishing the amount of
controversial material that is presented to the public on
broadcast stations. For example, some stations refuse to
present editorials; other stations will not accept political
advertisements !32 ; still others decline to air public issue
(or editorial) advertising; and others have policies to de-
cline acceptance of nationally produced programming that
discusses controversial subjects or to have their news staffs
avoid controversial issues as a matter of routine. '33 The
Commission concluded, therefore, that the doctrine
"inhibits the presentation of controversial issues of public
importance to the detriment of the public and in degrada-
tion of the editorial prerogatives of broadcast journal-
ists.nl:’»ﬁ

49, Further, we believe that enforcement actions such as
the one in this proceeding provide substantial disincen-
tives to broadcasters to cover controversial issues of im-
portance in their community. As a direct result of the
Commission second-guessing the editorial discretion of
Meredith’s station WTVH in its coverage of an important,
controversial issue, Station WTVH became embroiled in a
burdensome, regulatory quagmire. Even though it has,
under today’s decision, ultimately prevailed in this adju-
dication, the station has incurred substantial litigation ex-
penses associated with the initial adjudication, the
reconsideration proceeding, the case on appeal and the
subsequent remand. Its reputation has been tarnished for
nearly three years by a formal adjudication by this Com-

mission that it was unfair in its programming and some-
how did not live up to professional journalistic standards.
In addition, its editorial judgment as a broadcast journalist
has been subject to question by government authorities.
Based upon this experience, we believe that, if we were to
continue to impose the doctrine. some broadcasters would
continue to seek to avoid the substantial burdens asso-
ciated with the doctrine by limiting their coverage of
controversial issues of public importance.

50. Several commenters in this adjudication challenge
the Commission’s determination in 1985 that the fairness
doctrine in operation inhibits the expression of controver-
sial issues of public importance. The arguments presented
by these parties, however, are the same contentions which
already have been carefully considered and rejected by the
Commission in its 1985 Fairness Report. '3° Therefore, for
the reasons set forth in that Repor:, we do not find them
persuasive, and we reaffirm the fundamental determina-
tions contained in the /985 Fairness Report.

51. Fisher Broadcasting Inc. was the sole broadcaster in
this proceeding to assert to us that the fairness doctrine
has not inhibited its stations’ coverage of controversial
issues of public importance. '*6 In the 1985 inquiry, Wes-
tinghouse Broadcasting & Cable Co. was the sole broad-
caster to make a similar claim. '3 We do not believe,
however, that statements by these or other licensees dem-
onstrate generally an absence of a "chilling effect" in the
broadcasting industry. As we stated in the 1985 Fairness
Report :

[Wle do not believe that the isolated representations
of some broadcasters to the effect that the doctrine
does not have any effect on the type, frequency or
duration of the controversial viewpoints they air are
probative of an absence of chilling effect within the
industry as a whole; the fact that some broadcasters
may not be inhibited in the presentation of con-
troversial isssues of public importance does not
prove that broadcasters in general are similarly un-
inhibited. '

The record in that Report demonstrates that many broad-
casters are in fact inhibited by fairness doctrine burdens
from covering controversial issues of public importance.
No broadcaster indicated to us that its coverage of con-
troversial issues has increased as a result of the fairness
doctrine, and absent such evidence to offset the numerous
instances of chill that we have identified, we can only
conclude that the overall net effect of the doctrine is to
reduce the coverage of controversial issues of public im-
portance, in contravention of the standard announced in
Red Lion. '3

(b) The Extent and Necessity of Government Interven-
tion into Editorial Discretion

52. As explained above, the Supreme Court has held
that restrictions on the content of broadcasters’ speech
must be narrowly tailored to achieve a substantial govern-
ment interest in order to pass constitutional muster. 40 As
part of an analysis of such a requirement, we look to the
1985 Fairness Report, in which the Commission examined
the appropriate role of government in regulating the ex-
pression of opinion. Historically, the Commission has tak-
en the position that the agency had an affirmative
obligation, derived from the First Amendment, to oversee
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the content of programming through enforcement of the
fairness doctrine in order to ensure the availability of
diverse viewpoints to the public. '*! After careful reflec-
tion, however, the Commission, with respect to the fair-
ness doctrine, repudiated the notion that it was proper for
a governmental agency to intervene actively in the mar-
ketplace of ideas. '** The Commission found that the
enforcement of the doctrine requires the "minute and
subjective scrutiny of program content," '*3 which peril-
ously treads upon the editorial prerogatives of broadcast
journalists. The Commission further found that in admin-
istering the doctrine it is forced to undertake the dan-
gerous task of evaluating particular viewpoints. '** The
fairness doctrine thus indisputably represents an intrusion
into a broadcaster’s editorial discretion, both in its en-
forcement and in the threat of enforcement. It requires
the government to second-guess broadcasters’ judgment on
the issues they cover, as well as on the manner and
balance of coverage. The penalties for noncompliance
range from being required to provide free air time, under
some circumstances, to providing contrasting viewpoints,
in others, to loss of license, in extreme cases. Even though
an individual violation might not lead to license revoca-
tion, the court in Meredith noted that the mere finding of
a violation "has its own coercive impact." '4°

53. In this regard, the Commission noted that, under the
fairness doctrine, a broadcaster is only required to air
"major viewpoints and shades of opinion" to fulfill its
balanced programming obligation under the second part of
the doctrine. '#% In administering the fairness doctrine,
therefore, the Commission is obliged to differentiate be-
tween "significant” viewpoints which warrant presentation
to fulfill the balanced programming obligation and those
viewpoints that are not deemed "major" and thus need
not be presented. The doctrine forces the government to
make subjective and vague value judgments among various
opinions on controversial issues to determine whether a
licensee has complied with its regulatory obligations. '*7

54. In addition, the Commission expressed concern that
the fairness doctrine provides a dangerous vehicle -- which
had been exercised in the past by unscrupulous officials -
for the intimidation of broadcasters who criticize gov-
ernmental policy. '*® It concluded that the inherently sub-
jective evaluation of program content by the Commission
in administering the doctrine contravenes fundamental
First Amendment principles. '*° We reaffirm these deter-
minations and find that enforcement of the fairness doc-
trine necessarily injects the government into the editorial
process of broadcast journalists.

55. In further analyzing whether the fairness doctrine is
narrowly tailored to achieve a substantial government in-
terest, we look again to our evaluation in the 1985 Fair-
ness Report of whether this type of government regulation
is in fact necessary to ensure the availability of diverse
sources of information and viewpoints to the public. '*° In
that Report, the Commission undertook a comprehensive
review of the information outlets currently available to the
public. This review, as discussed in more detail below, 1t
revealed an explosive growth in both the number and
types of such outlets in every market since the 1969 Red
Lion decision. And this trend has continued unabated
since 1985. For example, 96% of the public now has
access to five or more television stations. Currently, listen-
ers in the top 25 markets have access to an average of 59
radio stations, while those in even the smallest markets
have access to an average of six radio stations. In contrast

to that, only 125 cities have two or more daily newspapers
published locally. Nationwide, there are 1315 television and
10,128 radio stations, while recent evidence indicates that
there are 1657 daily newspapers. The number of television
stations represents a 54% increase since the Red Lion
decision. while the number of radio stations represents a
57% increase. Not only has the number of television and
radio stations increased the public’s access to a multiplic-
ity of media outlets since 1969, but the advent and in-
creased availability of such other technologies as cable and
satellite television services have -dramatically enhanced
that access. As a result of its 1985 review, the Commission
determined that "the interest of the public in viewpoint
diversity is fully served by the multiplicity of voices in the
marketplace today" '* and that the growth in both radio
and television broadcasting alone provided "a reasonable
assurance that a sufficient diversity of opinion on con-
troversial issues of public importance [would] be provided
in each broadcast market." '’ It concluded, therefore, and
we continue to believe, that government regulation such
as the fairness doctrine is not necessary to ensure that the
public has access to the marketplace of ideas.

56. None of the commenters in this proceeding has
challenged the underlying data contained in the /985 Fair-
ness Report demonstrating the significant increase in the
number and types of information services. In its Com-
ments, however, the ACLU attempts to discount the im-
portance of the Commission’s findings. For example,
disputing the significance of the substantial growth in the
number of television stations, the ACLU argues that most
of this increase has been in UHF independent stations
which, it speculates, may not contribute to the diversity of
viewpoints. '* We disagree. The ACLU has provided no
meaningful basis for us to reconsider our conclusion that
independent stations can contribute -- and do contribute --
significantly to the marketplace of ideas. Therefore, we
continue to believe that the contributions of UHF stations
must be considered in any meaninﬁful assessment of the
information services marketplace. '*

57. In its Comments, the ACLU also attempts to down-
play the importance of our finding that the number of
signals received by individual television viewers has in-
creased substantially. In making its argument. the ACLU
does not question the existence of the substantial growth
in the number of signals available to individual television
households. '3 Rather, it argues that not all of the signals
of these stations originate in the viewers’ community of
license. %7 However, as we stated in our 1985 Fairness
Report, in assessing viewpoint diversity in the context of
the fairness doctrine, "the relevant inquiry is not what
stations are licensed to a community, but rather what
broadcast signals [an individual] can actually receive." '8
Viewers can obtain information on controversial issues of
public importance from stations which they can receive
whether or not the signal happens to originate in their
community. '*° Similarly, citing the /985 Fairness Report,
the ACLU acknowledges that the number of radio stations
has increased dramatically. !*° It speculates, however, that
"despite the dramatic growth of radio over the past three
decades, viewpoint diversity on controversial issues of
public importance may not have changed. . . ." 161 Specifi-
cally, it argues that most of the increase is in FM stations
which, in its view, carry less controversial issue program-
ming than their AM counterparts, and that public affairs
programming on radio generally has decreased. '°* We are
not persuaded by these speculative contentions. To the
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contrary, we remain convinced that the dramatic growth
in the number of both radio stations and television sta-
tions has in fact increased the amount of information, as
well as the diversity of viewpoints, available to the public
in both large and small broadcast markets. '*3 We there-
fore reaffirm our determination in the 1985 Fairness Re-
port that the fairness doctrine is not necessary in any
market to ensure that the public has access to diverse
viewpoints from today’s media outlets. Its intrusive means
of interfering with broadcasters’ editorial discretion, there-
fore, can 'no longer be characterized as narrowly tailored
to meet a substantial government interest.

(¢) Conclusion

58. As noted above, under the standard of review set
forth in Red Lion, a governmental regulation such as the
fairness doctrine is constitutional if it furthers the para-
mount interest of the public in receiving diverse and
antagonistic sources of information. Under Red Lion, how-
ever, the constitutionality of the fairness doctrine becomes
questionable if the chilling effect resulting from the doc-
trine thwarts its intended purpose. Applying this prece-
dent, we conclude that the doctrine can no longer be
sustained. :

59. In the /985 Fairness Report, we evaluated whether
the fairness doctrine achieved its purpose of promoting

access to diverse viewpoints. After compiling a compre-

hensive record, we concluded that, in operation, the fair-
ness doctrine actually thwarts the purpose which it is
designed to achieve. We found that the doctrine inhibits
broadcasters, on balance, from covering controversial is-
sues of public importance. As a result, instead of promot-
ing access to diverse opinions on controversial issues of
public importance, the actual effect of the doctrine is to
"overall lessen[] the flow of diverse viewpoints to the
public." '* Because the net effect of the fairness doctrine
is to reduce rather than enhance the public’s access to
viewpoint diversity, it affirmatively disserves the First
Amendment interests of the public. This fact alone dem-
onstrates that the fairness doctrine is unconstitutional un-
der the standard of review established in Red Lion. '%3

60. Furthermore. almost two decades of Commission
experience in enforcing the fairness doctrine since Red
Lion convince us that the doctrine is also constitutionally
infirm because it is not narrowly tailored to achieve a
substantial government interest. Because the fairness doc-
trine imposes substantial burdens upon the editorial dis-
cretion of broadcast journalists and, because technological
developments have rendered the doctrine unnecessary to
ensure the public’s access to viewpoint diversity, it is no
longer narrowly tailored to meet a substantial government
interest and therefore violates the standard set forth in
League of Women Voters. ¢ The doctrine requires the
government to second-guess broadcasters’ judgment on
such sensitive and subjective matters as the
"controversiality" and "public importance" of a particular
issue, whether a particular viewpoint is "major,” and the
"balance" of a particular presentation. The resultant over-
breadth of the government’s inquiry into these matters is
demonstrated by the chill in speech that we have iden-
tified. The doctrine exacts a penalty, both from broad-
casters and. ultimately, from the public, for the expression
of opinion in the electronic press. As a result, broadcasters
are denied the editorial discretion accorded to other jour-

nalists, and the public is deprived of a more vigorous
marketplace of ideas. unencumbered by governmental reg-
ulation.

61. In sum, the fairness doctrine in operation disserves
both the public’s right to diverse sources of information
and the broadcaster’s interest in free expression. Its chil-
ling effect thwarts its intended purpose, and it results in
excessive and unnecessary government intervention into
the editorial processes of broadcast journalists. We hold,
therefore, that under the constitutional standard estab-
lished by Red Lion and its progeny, the fairness doctrine
contravenes the First Amendment and its enforcement is
no longer in the public interest.

C. PREFERRED CONSTITUTIONAL APPROACH

62. Our review of the Supreme Court precedent in the
application of First Amendment principles to the elec-
tronic media leads to an inescapable conclusion: through-
out the development of these principles, the Supreme
Court has repeatedly emphasized that its constitutional
determinations in this area of the law are closely related
to the technological changes in the telecommunications
marketplace. For example, in the Red Lion decision itself,
the Court indicated that advances in technology could
have an effect on its analysis of the constitutional princi-
ples applicable to the electronic media. '*” The Court of
Appeals noted this in Meredith v. FCC, when it said that
the Red Lion decision "was expressly premised on the
scarcity of broadcast frequencies ’in the present state of
commercially available technology’ as of 1969." '8 And in
Columbia Broadcasting System, Inc. v. Democratic Na-
tional Commirtee, the Supreme Court stated that:

Balancing the various First Amendment interests in-
volved in the broadcast media and determining what
best serves the public’s right to be informed is a task
of great delicacy and difficulty . . . . The problems of
regulation are rendered more difficult because the
broadcast industry is dynamic in terms of techno-
logical change; solutions adequate a decade ago are
not necessarily so now, and those accePtable today
may well be outmoded ten years hence. %°

63. The Court’s most recent statement on this issue
came in its decision in FCC v. League of Women Voters of
California. Acknowledging that certain persons, including
former Chairman Mark Fowler, "charge that with the
advent of cable and satellite television technology, com-
munities now have access to such a wide variey of stations
that the scarcity doctrine is obsolete," '’® the Court in-
dicated that it may be willing to reassess its traditional
reliance upon spectrum scarcity upon a "signal" from the
Congress or this Commission "that technological develop-
ments have advanced so far that some revision of the
system of broadcast regulation may be required." !7!

64. That principles applicable to the government’s regu-
lation of a rapidly changing industry such as telecommuni-
cations should be revisited and revised in light of
technological advances is not an unusual proposition. In-
deed, the Commission, in its task of managing an ever-
changing technological and economic marketplace, has the
responsibility to consider new developments in reviewing
existing, and in applying new, rationales in that market-
place. '7* With respect to the fairness doctrine itself, a
policy that the Commission defended before the Supreme
Court in 1969, our comprehensive study of the telecom-
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munications market in the 1985 Fairness Report has con-
vinced us that a rationale that supported the doctrine in
years past is no longer sustainable in the vastly trans-
formed, diverse market that exists today. Consequently, we
find ourselves today compelled to reach a conclusion re-
garding the constitutionality of the fairness doctrine that is
very different from the one we reached in 1969.

65. We believe that the 1985 Fairness Report, as reaffir-
med and further elaborated on in today’s action, provides
the Supreme Court with the signal referred to in League
of Women Voters. ' It also provides the basis on which to
reconsider its application of constitutional principles that
were developed for a telecommunications market that is
markedly different from today’s market. We further be-
lieve that the scarcity rationale developed in the Red Lion
decision and successive cases no longer justifies a different
standard of First Amendment review for the electronic
press. Therefore, in response to the question raised by the
Supreme Court in League of Women Voters, we believe
that the standard applied in Red Lion should be reconsi-
dered and that the constitutional principles applicable to
the printed press should be equally applicable to the elec-
tronic press.

1. Basis for Reconsidering Red Lion

66. In the 1985 Fairness Report, the Commission exam-
ined, in a comprehensive manner, the number and types
of outlets currently providing information to the public,
including the traditional broadcast services, the new elec-
tronic sources, and the print media. '* The Commission
found in recent years that there had been an explosive
growth in both the number and types of outlets providing
information to the public. Hence, the Supreme Court’s
apparent concern that listeners and viewers have access to
diverse sources of information has now been allayed.

67. With respect to the number of radio stations, the
Commission demonstrated that in 1985 there were 9,766
radio stations nationwide, a 48 percent increase in radio
stations overall since the date of the Supreme Court’s
decision in Red Lion and a 30 percent increase in the
number of radio stations since the /974 Fairness Report. As
stated above, that number now stands at 10,128 a 54%
increase since the 1969 Red Lion decision. The Commis-
sion also concluded in the 1985 Fairness Report that the
growth in FM stations, in particular, had been dramatic.
Specifically, the Commission found that this service had
increased by 113 percent since the Red Lion decision and
by 60 percent since the 1974 Fairness Report. '’ Further,
the Commission found "of particular significance" the fact
that the number of radio voices in each local market had
grown. '7® With continuing technological advances in spec-
trum efficiency, the Commission predicted that the num-
ber of radio outlets would continue to increase. !7’

68. With respect to television stations, the Commission
documented that in 1985 the number of television stations
overall was 1,208, an increase of 44.3 percent since the
Red Lion decision and 28 percent since 1974 Fairness
Report. And that number has increased to 1315 today, a
57% increase since the 1969 Red Lion decision. The Com-
mission also found in the 1985 Fairness Report the growth
in UHF stations in particular to have been even more
dramatic than the overall growth in television stations: the
number of UHF stations increased by 113 percent since
the Red Lion decison and 66.4 percent since the /974
Fairness Report. The Commission found further that the
growth in television broadcasting has directly resulted in a

significant increase in the number of signals available to
individual viewers in both the larger and smaller markets.
Specifically, without the enhancing capability of cable tele-
vision, the Commission determined that 96 percent of the
television households receive five or more television sig-
nals. In 1964, only 59 percent of these households were
able to receive five or more stations. With the growth of
UHF television, the increase in the importance of in-
dependent television and the development of new program
distribution systems among group owners, the Commission
also found that the structure of the medium had become
more competitive. '’

69. Although the Commission found that the number of
radio and television outlets alone ensured that the public
had access to diverse sources of information in each
broadcast market (large and small), 179 it also found that
cable television, which had increased exponentially during
the period from 1969 to 1985, had enhanced significantly
the amount of information available to the public. '
Since the [974 Fairness Report, the Commission dem-
onstrated that the number of persons subscribing to cable
television had increased by 345 percent and the number of
cable systems had increased by 11l percent. Based upon its
assessment of the marketplace, the Commission predicted
that cable television would continue to expand in the
future. It determined further that there had been a signifi-
cant change in the nature of cable service, as the number
of channels available t0 individual subscribers had in-
creased dramatically. For example, in 1969 only 1 percent
of all cable systems had the capability of carrying more
than 12 channels; by 1987 69 percent of all cable systems
(and 92% of cable subscribers) had this capacity. Thus, in
addition to the substantial increases in the absolute num-
ber of cable systems and in the percentage of cable sub-
scribers, the Commission concluded that the amount of
information available to an individual viewer on a single
cable system had increased. '®' The statistical data con-
tained in ACLU’s comments actually support a reaffir-
mation of this determination. Characterizing cable as "the
most dynamic video medium today," '®? the ACLU states
that "[a]pproximately 71 million television households --
74.7 percent of all television households -- have access to
cable television service." 83 It also notes that 47 percent of
all television households are actual subscribers of that
service. '® It asserts further that both the availability and
number of subscribers to cable television will continue to
increase. Specifically, in three years it predicts that almost
90 percent of television households will have access to
cable and that 54 percent will subscribe to it. 85

70. In addition, the Commission evaluated the contribu-
tions of a number of new electronic technologies unavail-
able at the time of the Red Lion decision, including low
power television, MMDS, video cassette recorders (VCRs),
and satellite master antenna systems (SMATV). It found
that each of these new services also were contributing
significantly to the diversity of information available to the
public. ! Noting the development of a number of addi-
tional information technologies, the Commission deter-
mined that there were a number of other electronic
services, such as direct home to satellite services. satellite
news gathering, subscription television, FM radio subcar-
riers, teletext, videotext and home computers "have the
potential of becoming substitute information sources in
the marketplace of ideas." '®” Some of these technologies,
such as teletext and videotext, are beginning to merge
characteristics of the electronic media with those of the
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print media, further complicating the choice of an appro-
priate constitutional standard to be applied to their regula-
tion. '88

71. As noted above. none of the commenters in this

proceeding has challenged the underlying data contained
in the 1985 Fairness Report with respect to the dramatic
increase in the number and types of alternative technol-
ogies available to the public. For instance, ACLU’s own
data demonstrate the soundness of our determination that
the number of broadcast outlets has exploded and that
cable television has evolved into a significant information
source. In its Comments, the ACLU also asserts that in
the short period of time since the 1985 Fairness Report,
the number of low power television stations has increased
by 12 percent from 341 stations to 383 stations. '*°

72. We believe that the dramatic changes in the elec-
tronic media, together with the unacceptable chilling ef-
fect resulting from the imPlementation of such regulations
as the fairness doctrine, '*® form a compelling and con-
vincing basis on which to reconsider First Amendment
principles that were developed for another market. To-
day’s telecommunications market offers individuals a
plethora of information outlets to which they have access
on a daily basis. Indeed, this market is strikingly different
from even that offered by the daily print media. While
there are 11,443 broadcast stations nationwide, recent evi-
dence indicates that there are only 1657 daily newspapers
overall. !°! On a local level, 96% of the public has access
to five or more television stations, while only 125 cities
have two or more local newspapers. The one-newspaper
town is becoming an increasing phenomenon. Our review
of the Supreme Court’s statements on the relationship
between constitutional principles and technological devel-
opments leads us to conclude that it would now be appro-
priate for the Supreme Court to reassess its Red Lion
decision.

2. The Scarcity Rationale

73. Certain parties, taking the position that the basis
underlying the scarcity rationale in Red Lion is either
illogical or anachronistic, assert that the appropriate con-
stitutional test to assess content-based regulations of the
electronic media is the one enunciated for the print me-
dia. %2 These commenters point to the explosive growth in
the number and types of information sources in support of
their assertion that the scarcity doctrine is no longer via-
ble. Other commenters, in contrast, state that the general
standards of First Amendment jurisprudence applied by
the Court in cases not involving broadcast regulation are
irrelevant in determining whether the fairness doctrine
and other content-based regulations are constitutional.
‘They assert that the increase in the number and types of
information sources has nothing to do with the existence
of scarcity in the constitutional sense, and emphasize that
the appropriate standard of review is that applied by the
Court in Red Lion and its progeny specifically relating to
broadcast regulation. '°* These parties describe two dif-
ferent notions of scarcity -- numerical scarcity and spec-
trum (or allocational) scarcity. We do not believe that any
scarcity rationale justifies differential First Amendment
treatment of the print and broadcast media.

74. As stated above, we no longer believe that there is
scarcity in the number of broadcast outlets available to the
public. Regardless of this conclusion, however, we fail to
see how the constitutional rights of broadcasters -- and
indeed the rights of the public to receive information

unencumbered by government intrusion -- can depend on
the number of information outlets in particular markets.
Surely. a requirement of multiple media outlets could not
have formed the basis for the framers of the First Amend-
ment to proscribe government interference with the edi-
torial process. At the time the First Amendment was
adopted, there were only eight daily newspapers, seventy
weekly newspapers, ten semi-weekly newspapers and three
tri-weekly newspapers published in America. !%

75. Because there is no longer a scarcity in the number
of broadcast outlets, proponents of a scarcity rationale for
the justification of diminished First Amendment rights
applicable to the broadcast medium must rely on the
concept of spectrum (or allocational) scarcity. This con-
cept is based upon the physical limitations of the elec-
tromagnetic spectrum. Because only a limited number of
persons can utilize broadcast frequencies at any particular
point in time, spectrum scarcity is said to be present when
the number of persons desiring to disseminate information
on broadcast frequencies exceeds the number of available
frequencies. Consequently, these frequencies, like all
scarce resources, must be allocated among those who wish
to use them.

76. In fact, spectrum scarcity was one of the bases )
articulated by the Court in Red Lion for the disparate
treatment of the broadcast and the print media. Reliance
on spectrum scarcity, however, "has come under increas-
ing criticism in recent years." !° For example, the Court
of Appeals has recently questioned the rationality of spec-
trum scarcity as the basis for differentiating between the
print and broadcast media. In TRAC v. FCC, the Court
asserted that:

[Tlhe line drawn between the print media and the
broadcast media, resting as it does on the physical
scarcity of the latter, is a distinction without a dif-
ference. Employing the scarcity concept as an
analytic[al] tool . inevitably leads to strained
reasoning and artificial results.

It is certainly true that broadcast frequencies are
scarce but it is unclear why that fact justifies content
regulation of broadcasting in a way that would be
intolerable if applied to the editorial process of the
print media. All economic goods are scarce, not least
the newsprint, ink, delivery trucks, computers, and
other resources that go into the production and
dissemination of print journalism. . . . Since scarcity
is a universal fact, it can hardly explain regulation in
one context and not another. The attempt to use a
universal fact as a distinguishin§ Erinciple necessar-
ily leads to analytical confusion. '

We agree with the court’s analysis of the spectrum scarcity
rationale, and we believe that it would be desirable for the
Supreme Court to reconsider its use of a constitutional
standard based upon spectrum scarcity in evaluating the
intrusive type of content-based regulation at issue in this
proceeding. ‘

77. At the outset, we note that the limits on the number
of persons who can wuse frequencies at any given time is
not absolute, but is, in part, economic: greater expen-
ditures on equipment and/or advances in technology could
make it possible to utilize the spectrum more efficiently in

5054



2 FCC Rced Vol. 17

Federal Communications Commission Record

FCC 87-266

order to permit a greater number of licensees. So the
number of outlets in a market is potentially expandable,
like the quantities of most other resources.

78. Nevertheless, we recognize that technological ad-
vancements and the transformation of the telecommunica-
tions market described above have not eliminated
spectrum scarcity. All goods, however, are ultimately
scarce, and there must be a system through which to
allocate their use. Although a free enterprise system relies
heavily on a system of property rights and voluntary ex-
change to allocate most of these goods, other methods of
allocation, including first-come-first-served, administrative
hearings, lotteries, and auctions, are or have been relied
on for certain other goods. Whatever the method of al-
location, there is not any logical connection between the
method of allocation for a particular good and the level of
constitutional protection afforded to the uses of that good.

79. In the allocation of broadcast frequencies, the gov-
ernment has relied, for the most part, on a licensing
scheme based on administrative hearings to promote the
most effective use of this resource. '*” Congress has also
authorized the allocation of frequencies through the use of
lotteries. '% Moreover, although the government allocates
broadcast frequencies to particular broadcast speakers in
the initial licensing stage, approximately 71% of today’s
radio stations and 54% of today’s television stations have
been acquired by the current licensees on the open mar-
ket. %9 Hence, in the vast majority of cases, broadcast
frequencies are "allocated" -- as are the resources neces-
sary to disseminate printed speech -- through a function-
ing economic market. Therefore, after initial licensing, the
only relevant barrier to acquiring a broadcast station is not
governmental, but - like the acquisition of a newspaper -
is economic.

80. Additionally, there is nothing inherent in the utiliza-
tion of the licensing method of allocation that justifies the
government acting in a manner that would be proscribed
under a traditional First Amendment analysis. In contexts
other than broadcasting, for example, the courts have
indicated that, where licensing is permissible, the First
Amendment proscribes the government from regulating
the content of fully protected speech. 2 There are those
who argue that the acceptance by broadcasters of govern-
ment’s ability to regulate the content of their speech is
simply a fair exchange for their ability to use the airwaves
free of charge. To the extent, however, that such an
exchange allows the government to engage in activity that
would be proscribed by a traditional First Amendment
analysis, we reject that argument. It is well-established that
government may not condition the receipt of a public
benefit on the relinquishment of a constitutional right. 2°!
The evil of government intervention into the editorial
process of the press (whether print or electronic) and the
right of individuals to receive political viewpoints unfet-
tered by government interference are not changed because
the electromagnetic spectrum (or any other resource nec-
essary to convey expression) is scarce or because the gov-
ernment (in conjunction with the marketplace) allocates
that scarce resource. 2°? Indeed, the fact that government
is involved in licensing is all the more reason why the
First Amendment protects against government control of
content. 2%

81. On the other hand, the fact that government may
not impose unconstitutional conditions on the receipt of a
public benefit does not preclude the Commission’s ability.
and obligation, to license broadcasters in the public inter-

est, convenience and necessity. The Commission may still
impose certain conditions on licensees in furtherance of
this public interest obligation. Nothing in this decision,
therefore, is intended to call into question the validity of
the public interest standard under the Communications
Act.

82. Rather, we simply believe that, in analyzing the
appropriate First Amendment standard to be applied to
the electronic press, the concept of scarcity -- be it spec-
trum or numerical -- is irrelevant. *** As Judge Bork
stated in TRAC v. FCC, "Since scarcity is a universal fact,
it can hardly explain regulation in one context and not
another. The attempt to use a universal fact as a distin-
guishin% principle necessarily leads to analytical confu-
sion." %5 Consequently, we believe that an evaluation of
First Amendment standards should not focus on the phys-
ical differences between the electronic press and the print-
ed press, but on the functional similarities between these
two media and upon the underlying values and goals of
the First Amendment. We believe that the function of the
electronic press in a free society is identical to that of the
printed press and that, therefore, the constitutional analy-
sis of government control of content should be no dif-
ferent. *°® With this in mind, we return to the Red Lion
decision and consider its divergence from traditional First
Amendment precepts protecting the role of the press in a
democratic society.

3. Divergence of Red Lion from Traditional First
Amendment Precepts
83. We believe that the articulation of lesser First
Amendment rights for broadcasters on the basis of the
existence of scarcity, the licensin7g of broadcasters, and the
paramount rights of listeners 27 departs from traditional
First Amendment jurisprudence in a number of re-
spects.?%® Specifically, the Court’s decision that the listen-
ers’ rights justifies government intrusion appears to
conflict with several fundamental principles underlying the
constitutional guarantee of free speech.

84. First, this line of decisions diverges from Supreme
Court pronouncements that "the First Amendment ’was
fashioned to assure unfettered interchange of ideas for the
bringing about of political and social changes desired by
the people.’" 2°° The framers of that Amendment deter-
mined that the best means by which to protect the free
exchange of ideas is to prohibit any governmental regula-
tion which "abridgles] the freedom of speech or of the
press." 20 They believed that the marketplace of ideas is
too delicate and too fragile to be entrusted to governmen-
tal authorities.

85. In this regard, Justice Potter Stewart once stated that
"[tlhose who wrote our First Amendment put their faith
in the proposition that a free press is indispensable to a
free society. They believed that ’fairness” was far too
fragile to be left for a government bureaucracy to accom-
plish." 2!! In the same vein, Justice Byron White has
stated that:

Of course, the press is not always accurate, or even
responsible, and may not present full and fair debate
on important public issues. But the balance struck
by the First Amendment with respect to the press is
that society must take the risk that occasionally
debate on vital matters will not be comprehensive
and that all viewpoints may not be expressed. . . .
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Any other accommodation -- any other system that
would supplant private control of the press with the
heavy hand of government intrusion -- would make
the government the censor of what the people may
read and know. *1?

Indeed, the Supreme Court has often emphasized that:

The freedom of speech and of the press guaranteed
by the Constitution embraces at the least the liberty
to discuss publicly and truthfully all matters of pub-
lic concern without previous restraint or fear of
subsequent punishment. *'3

Consequently, a cardinal tenet of the First Amendment is
that governmental intervention in the marketplace of ideas
of the sort involved in the enforcement of the fairness
doctrine is not acceptable and should not be tolerated.

86. The fairness doctrine is at odds with this fundamen-
tal constitutional precept. While the objective underlying
the fairness doctrine is that of the First Amendment itself
-- the promotion of debate on important controversial
issues -- the means employed to achieve this objective,
government coercion, is the very one which the First
Amendment is designed to prevent. *!* As the Supreme
Court has noted, "By protecting those who wish to enter
the marketplace of ideas from governmental attack, the
First Amendment protects the public’s interest in receiv-
ing information." *'5 Yet the fairness doctrine uses govern-
ment intervention in order to foster. diversity of
viewpoints, while the scheme established by the framers of
our Constitution forbids government intervention for fear
that it will stifle robust debate. In this sense, the under-
lying rationale of the fairness doctrine turns the First
Amendment on its head.

87. Indeed, even when approving the doctrine in the
1974 Fairness Report, the Commission recognized the
anomaly of a policy which purports to further First
Amendment values by the very mechanism proscribed by
that constitutional provision. In that Report, the Commis-
sion explained that:

th[e][doctrine’s] affirmative use of government pow-

er to expand broadcast debate would seem to raise a

striking paradox, for freedom of speech has tradi-

tionally implied an absence of governmental supervi-
sion or control. Throughout most of our history, the
principal function of the First Amendment has been

to protect the free marketplace of ideas by preclud-

ing governmental intrusion. *!

88. The Red Lion decision also is at odds with the
well-established precept that First Amendment protections
are especially elevated for speech relating to matters of
public concern, such as political speech and other matters
of public importance. Indeed, the Supreme Court, in the
context of broadcast regulation, recently stated that the
expression of opinion on matters of public concern is
"entitled to the most exacting degree of First Amendment
protection." *!7 The Court has recognized that this type of
speech is "indispensible to decisionmaking in a democ-
racy." 2'® As the Court has stated. "speech concerning
puf»lic affairs is more than self-expression; it is the essence
of self-government." ?'° Because it is the people in a
democratic system who "are entrusted with the respon-
sibility for judging and evaluating the relative merits of
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conflicting arguments," *2° the "[g]overnment is forbidden
to assume the task of ultimate judgment, lest the people
lose their ability to govern themselves." 22!

89. The type of speech regulated by the fairness doctrine
involves opinions on controversial issues of public impor-
tance. This type of expression is "precisely that . . . which
the Framers of the Bill of Rights were most anxious to
protect -- speech that is ’indispensible to the discovery and
spread of political truth’. . . " 22 Yet, instead of safe-
guarding this type of speech from regulatory intervention,
the doctrine anomalously singles it out for governmental
scrutiny. :

90. Further, the Red Lion decision cannot be reconciled
with well-established constitutional precedent that gov-
ernmental regulations directly affecting the content of
speech are subjected to particularly strict scrutiny. >3 The
Supreme Court has emphasized that "[iJf the marketplace
of ideas is to remain free and open, governments must not
be allowed to choose "which issues are worth discussing or
debating. . . " *** As noted above, enforcement of the
fairness doctrine not only forces the government to decide
whether an issue is of "public importance," but also
whether the broadcaster has presented "significant" con-
trasting viewpoints. Unorthodox minority viewpoints do
not receive favored treatment as do their "significant"
counterparts. As the Court recently asserted, "[r]egulations
which permit the Government to discriminate on the basis
of the content of the message cannot be tolerated under
the First Amendment." %%

91. The difference in the Red Lion approach becomes
apparent when considering the validity of the fairness
doctrine. The fairness doctrine indisputably regulates the
content of speech. Like the statute invalidated in FCC v.
League of Women Voters of California, "enforcement
authorities must necessarily examine the content of the
message that is conveyed to determine whether the views
expressed concern ’controversial issues of public impor-
tance.™ *%° Yet even in the League case, the Court applied
a standard that the regulation be narrowly tailored to
achieve a substantial government interest, a standard tradi-
tionally reserved for content-neutral regulations. *¥’ In
contrast, a traditional First Amendment analysis would
require a content-based regulation, such as the fairness
doctrine, to be a "preciselz drawn means of serving a
compelling state interest." °*® Even under a traditional
approach, therefore, content-based regulations are not nec-
essarily invalid, but they are subject to a much higher
standard of review than the one applicable to the broad-
cast media.

92. Because the dissemination of a particular viewpoint
by a broadcaster can trigger the burdens associated with
broadcasting responsive programming, the doctrine direct-
ly penalizes —through the prospect or reality of govern-
ment intrusion -- the speaker for expressing his or her
opinion on a matter of public concern. **° For even if the
broadcaster has, in fact, presented contrasting viewpoints,
the government, at the request of a complainant, may
nevertheless question the broadcaster’s presentation, which
in and of itself is a penalty for simply covering an issue of
public importance.

93. In this regard, we note that sound journalistic prac-
tice already encourages broadcasters to cover contrasting
viewpoints on a topic of controversy. The problem is not
with the goal of the fairness doctrine, it is with the use of
government intrusion as the means to achieve that goal.
With the existence of a fairness doctrine, broadcasters who
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intend to, and who do in fact, present contrasting
viewpoints on controversial issues of public importance
are nevertheless exposed to potential entanglement with
the government over the exercise of their editorial discre-
tion. Consequently, these broadcasters may shy away from
extensive coverage of these issues. We believe that, in the
absence of the doctrine, broadcasters will more readily
cover controversial issues, which, when combined with
sound journalistic practices, will result in more coverage
and more diversity of viewpoint in the electronic media;
that is, the goals of the First Amendment will be en-
hanced by employing the very means of the First Amend-
ment: government restraint.

94. Finally, we believe that under the First Amendment,
the right of viewers and listeners to receive diverse
viewpoints is achieved by guaranteeing them the right to
receive speech unencumbered by government intervention.
The Red Lion decision, however, apparently views the
notion that broadcasters should come within the free press
and free speech protections of the First Amendment as
antagonistic to the interest of the public in obtaining
access to the marketplace of ideas. As a result, it is
squarely at odds with the general philosophy underlying
the First Amendment, i.e., that the individual’s interest in
free expression and the societal interest in access to
viewpoint diversity are both furthered by proscribing gov-
ernmental regulation of speech. The special broadcast
standard applied by the Court in Red Lion, which sanc-
tions restrictions on speakers in order to promote the
interest of the viewers and listeners, contradicts this fun-
damental constitutional principle. ?*°

4. First Amendment Standard Applicable to the Press

95. Under a traditional First Amendment analysis, >
the type of governmental intrusion inherent in the fairness
doctrine would not be tolerated if it were applied to the
print media, 232 Indeed, in Miami Herald Publishing Co. v.
Tornillo, 233 the Supreme Court struck down, on First
Amendment grounds, a Florida statute that compelled a
newspaper to print the response of a political candidate
that it had criticized. Invoking a purpose strikingly similar
to the fairness doctrine, the state had attempted to justify
the statute on the grounds that the "government has an
obligation to ensure that a wide variety of views reach the
public." 2> The Court reasoned that the mechanism em-
ployed by the state in implementing this Obsj ctive, how-
ever, was "governmental coercion,” ?** and thus
contravened "the express provisions of the First Amend-
ment and the judicial gloss on that Amendment developed
over the years." 2% The Court also found that a gov-
ernmentally imposed right of reply impermissibly
"intrud[ed] into the function of editors." ?*’ In addition,
the Court stated that the inevitable result of compelling
the press "to print that which it would not otherwise
print” 3 would be to reduce the amount of debate on
governmental affairs:

Faced with the penalties that would accrue to any
newspaper that published news or commentary ar-
guably within the reach of the right-of-access statute,
editors might well conclude that the safe course is to
avoid controversy. Therefore, under the operation of
the Florida statute, political and electoral coverage
would be blunted or reduced. Government-enforced
right of access inescapably "’dampens the vigor and
limits the variety of public debate.™ ***

Also, the fact that a newspaper could simply add to its
length did not dissuade the Court from concluding that
the access requirement would improperly intrude into the
editorial discretion of the newspaper. **°

96. Relying on Tornillo, the Court. in Pacific Gas &
Electric Co. v. Public Utilities Commission of California, **!
recently determined that a state administrative order re-
quiring a utility to place the newsletter of its opponents in
its billing envelopes contravened the First Amendment. **
"[Blecause access was awarded only to those who disag-
reed with [the utility’s] views and who are hostile to [the
utility’s] interests," **3 Justice Lewis Powell, in the plural-
ity opinion, expressed concern that "whenever [the utility]
speaks out on a given issue, it may be forced . . . to help
disseminate hostile views." ?** As a consequence, the regu-
lation had the effect of reducing the free flow of informa-
tion and ideas that the First Amendment seeks to
promote. In evaluating the utility’s First Amendment
rights to be free from governmentally-coerced speech, the
plurality expressly stated that it was irrelevant that the
ratepayers, rather than the utility, owned the extra space
in the billing envelopes. It asserted that the "forced associ-
ation with potentially hostile views burdens the expression
of views . . . and risks forcing [the utility] to speak where
it would prefer to remain silent” ** irrespective of who is
deemed to own this extra space. 2*°

97. We believe that the role of the electronic press in
our society is the same as that of the printed press. Both
are sources of information and viewpoint. Accordingly, the
reasons for proscribing government intrusion into the edi-
torial discretion of print journalists provide the same basis
for proscribing such interference into the editorial discre-
tion of broadcast journalists. The First Amendment was
adopted to protect the people not from journalists, but
from government. It gives the people the right to receive
ideas that are unfettered by government interference. We
fail to see how that right changes when individuals choose
to receive ideas from the electronic media instead of the
print media. There is no doubt that the electronic media is
powerful and that broadcasters can abuse their freedom of
speech. But the framers of the Constitution believed that
the potential for abuse of private freedoms posed far less a
threat to democracy than the potential for abuse by a
government given the power to control the press. We
concur. We therefore believe that full First Amendment
protections against content regulation should apply equally
to the electronic and the printed press.

IV. CONCLUSION

98. The court in Meredith Corp. v. FCC "remand[ed]| the
case to the FCC with instructions to consider [Meredith’s]
constitutional arguments." **’ In response to the court’s
directive, we find that the fairness doctrine chills speech
and is not narrowly tailored to achieve a substantial gov-
ernment interest. We therefore conclude, under existing
Supreme Court precedent, as set forth in Red Lion and its
progeny, that the fairness doctrine contravenes the First
Amendment and thereby disserves the public interest. We
have reached these determinations only after the most
careful and searching deliberation. We believe, however.
that the evidence presented in the recent fairness inquiry
and the record in this proceeding leads inescapably to
these conclusions. Each member of this Commission has
taken an oJath to support and defend the United States
Constitution and, as the court in Meredith v. FCC stated,
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"to enforce a Commission-generated policy that the Com-
mission itself believes is unconstitutional may well con-
stitute a violation of that oath." *** As a consequence, we
determine that the editorial decision of station WTVH to
broadcast the editorial advertisements at issue in this adju-
dication is an action protected by the First Amendment
from government interference. Accordingly, we reconsider
our prior determinations in this matter and conclude that
the Constitution bars us from enforcing the fairness doc-
trine against station WTVH.

99. We further believe, as the Supreme Court indicated
in FCC v. League of Women Voters of California, that the
dramatic transformation in the telecommunications mar-
ketplace provides a basis for the Court to reconsider its
application of diminished First Amendment protection to
the electronic media. Despite the physical differences be-
tween the electronic and print media, their roles in our
society are identical, and we believe that the same First
Amendment principles should be equally applicable to
both. This is the method set forth in our Constitution for
maximizing the public interest; and furthering the public
interest is likewise our mandate under the Communica-
tions Act. It is, therefore, to advance the public interest
that we advocate these rights for broadcasters.

100. ACCORDINGLY, IT IS ORDERED, that the Mo-
tion for Leave to File Comments Qut-of-Time of the
American Civil Liberities Union and the Motion to Sub-
mit Late-Filed Comments filed by the Safe Energy Com-
munication Council ARE GRANTED.

101. IT IS FURTHER ORDERED, that the Motion for
Leave to File Supplement of Meredith Corporation IS
GRANTED and the supplement IS ACCEPTED.

102. IT IS FURTHER ORDERED, that the Petition for
Reconsideration filed by Meredith Corporation IS
GRANTED to the extent indicated herein, and the Order
adopted October 26, 1984 IS VACATED.

103. IT IS FURTHER ORDERED, that the complaint
of the Syracuse Peace Council IS DENIED.

104. IT IS FURTHER ORDERED, that this proceeding
IS TERMINATED. **°

FEDERAL COMMUNICATIONS COMMISSION

William J. Tricarico,
Secretary

APPENDIX
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Accuracy-in-Media
American Advertising Federation
American Association of Advertising Agencies
American Civil Liberties Union
American Newpaper Publishers Association
American Society of Newspaper Editors
Anti-Defamation League of B'nai B'rith
Bronet, Lester Charles
Bunch, Virginia
CBS, Inc. (CBS)

Caruso, Rita M.

Cester, Judith

Demaree, Patrick

DelJager, Everett

Democratic National Committee, Democratic Congres-

sional Campaign Committee, and Democratic Senatorial
Campaign Committee

Dowd. Diane

Ellis, Houston

Erikson, Michael

Fisher Broadcasting

Freedom of Expression Foundation (FEF)
Group W

Holthaus, Robert

Jansa, M.A.

Jenkinson, Stanley

Landmark Legal Foundation

Meredith Corp. (Meredith’)

Moore, Sally Anne

National Association of Broadcasters (NAB)
NBC,, Inc.

New York State Consumer Protection Board

Office of Communications of the United Church of
Christ; Communication Commission, National Council of
Churches; Henry Geller and Donna Lampert

Pomery, June S.

Postrel, Virginia I.

Radio-Television News Directors Association (RTNDA),
CBS, NAB, FEF, Gannettt Co., Inc. (Gannett), Gaylord
Broadcasting Co. (Gaylord), Meredith, Multimedia, Inc.,
Post-Newsweek Stations, Inc. and Society of Professional
Journalists, Sigma Delta Chi

RTNDA, Gannett, and Gaylord
Rochester Committee for Broadcasting
Safe Energy Communication Council
Schultz, Connie

Spielberg, Sol

Speech Communications Association
Spitzer, Jack

Swartsel, Laura

Syracuse Peace Council

Thiel, Paul

Thurston, Helen

United States Catholic Conference
Villadsen, L A.

Vroon, Peter,

Wilkin Consulting Services

FOOTNOTES
1809 F.2d 863 (D.C. Cir. 1987).

2 The fairness doctrine, as developed by the Commission, places
a two part obligation upon broadcast licensees. First, broadcasters
have an affirmative obligation to cover vitally important con-
troversial issues of interest in their communities. Second, they are
obligated to provide a reasonable opportunity for the presentation
of contrasting viewpoints on those controversial issues of public
importance that are covered. See, e.g., Columbia Broadcasting
System, Inc. v. Democratic National Committee, 412 U.S. 94, 110-11
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(1973); Telecommunications Research and Action Center v. FCC,
801 F.2d 501, 516 (D.C. Cir.), pet. for reh. en banc denied, 806 F.2d
111 (D.C. Cir. 1986), cert. denied, 55 U.S.L.W 3821 (U.S. 1987)
(TRAC v. FCC); Fairness Report in Docket No. 19260, 48 FCC 2d
1 (1974), recon. denied, 58 FCC 2d 691 (1976), aff’d sub no-
m.National Citizens Committee for Broadcasting v. FCC, 567 F.2d
1095 (D.C. Cir. 1977), cert. denied, 436 U.S. 926 (1978) (1974
Fairness Report ). The violation at issue in this case involved the
second part of the fairness doctrine.

3 Syracuse Peace Council v. Television Station WTVH Syracuse,
New York, 99 FCC 2d 1389 (1984), recon. denied, FCC 85-571
(released Oct. 30, 1985), remanded sub nom.Meredith Corp. v.
FCC, 809 F.2d 863 (D.C. Cir. 1987) (Syracuse Peace Council v.
Television Station WIVH ).

4 Congress has instructed the Commission "to consider alter-
native means of administration and enforcement of the Fairness
Doctrine and to report to the Congress by September 30, 1987."
Making Continuing Appropriations for Fiscal Year 1987, Pub. L.
No. 99-91, Title 5, 407, 100 Stat. 3341-66 (1986), initially assigned
Pub. L. No. 99-500, Title 5, 407, 100 Stat. 1983-66) (1986). See
Inquiry Into Section 73.1910 of the Commission’s Rules and Regula-
tions Concerning Alternatives to the General Fairness Doctrine
Obligations of Broadcast Licensees in MM Docket No. 87-26, FCC
87-67 (released Feb. 19, 1987), 52 Fed. Reg. 7626 (March 12, 1987).
In compliance with this congressional directive, we have today
adopted a "Report of the Commission" addressing these alter-
natives (Fairness Alternatives Report ).

5 Syracuse Peace Council v. Television Station WTVH, FCC
87-33 (released Jan. 23, 1987), 52 Fed. Reg. 2805-01, at 2 (Jan. 27,
1987) (Order Requesting Comment ).

8 Inquiry Into Section 73.910 of the Commission’s Rules and
Regulations Concerning Alternatives to the General Fairness Doc-
trine Obligations of Broadcast Licensees in Gen. Docket No.
84-282, 102 FCC 2d 145 (1985), petition for review docketed sub
nom.Radio-Television News Directors Association v. FCC, No.
85-1691 (D.C. Cir. filed Oct. 22, 1985) (1985 Fairness Report ). The
findings contained in that Report are summarized infra, at 3-6.

7 As noted above, the court in Meredith Corp. v. FCC held that
the agency acted unlawfully in enforcing the fairness doctrine
without considering whether this action was constitutional. It
remanded the case to the Commission to consider the constitu-
tional issues raised by Meredith, or, alternatively, to consider
whether enforcement of the doctrine was contrary to public poli-
cy. There is no explicit language in the court’s decision vacating
or reversing the Commission’s earlier orders, and consequently
we believe that our previous orders determining that WTVH had
violated the fairness doctrine and denying reconsideration of that
determination remained in effect after the court’s decision. We
therefore vacate those orders in today’s action.

8 Meredith v. FCC, 809 F.2d at 868. 1985 Fairness Report, supra
note 6. Because "'regulatory agencies do not establish rules of
conduct to last forever,” Motor Vehicles Manufacturers Associ-
ation v. State Farm Mutual Automobile Insurance Co., 463 U.S.
29, 42 (1982), quoting American Trucking Association, Inc. v.
Atchison, Topeka & Santa Fe Railway Co., 387 U.S. 397 (1967),
the courts have recognized "the need, and indeed the responsibil-
ity, of the Commission to reevaluate its regulatory standards over
time." Office of Communication of the United Church of Christ v.
FCC, 707 F.2d 1413, 1425 (D.C. Cir. 1983) (footnote omitted). See
Black Citizens for a Fair Media v. FCC, 719 F.2d 407, 411 (D.C.
Cir. 1983). Cognizant of this responsibility, throughout its history,
the Commission has periodically reevaluated the fairness doctrine.
1985 Fairness Report, supra note 6; [974 Fairness Report, supra
note 2; Editorializing by Broadcast Licensees in Docket No. 8516,

13 FCC 1246 (1949) (1949 Fairness Report ). The (985 Fairness
Report is both the most recent and the most comprehensive
reassessment of the doctrine conducted by the agency.

9 See supra note 6. The Court of Appeals characterized the
conclusions reached by the Commission in the [985 Fairness
Report as "carefully documented and reasoned . . . ." Meredith v.
FCC, 809 F.2d at 867.

101985 Fairness Report, 102 FCC 2d at 224.

' 7d. at 169.

12 7. at 188-90.

13 1d. at 190-92.

14 1d. at 192-94.

15 1d. at 194-96.

16 1d. at 155.

7 1d. at 156.

18 305 U.S. 367 (1969). The Red Lion decision is discussed more
fully infra, at 37-38.

19 The Commission determined that the constitutionalityof the
fairness doctrine was suspect under the traditional constitutional

standard of review governing broadcast regulation enunicated in
Red Lion. The Commission explained:

[W]e believe that the fairness doctrine can no longer be
justified on the grounds that it is necessary to promote the
First Amendment rights of the listening and viewing pub-
lic. Indeed, the chilling effect on the presentation of con-
troversial issues of public importance resulting from our
regulatory policies affirmatively disserves the interest of the
public in obtaining access to diverse viewpoints. In addi-
tion, we believe that the fairness doctrine, as a regulation
which directly affects the content of speech aired over
broadcast frequencies, significantly impairs the journalistic
freedom of broadcasters.

1985 Fairness Report, 102 FCC 2d at 156.

20 Id. at 245. In TRAC v. FCC, supra note 2 -- a case decided
after the Commission issued the 1985 Fairness Report -- the Unit-
ed States Court of Appeals determined that the fairness doctrine
was not codified in Section 315 of the Communications Act. See
47 U.S.C. 315 (1982). The Supreme Court recently denied the
petitions for certiorari in that case, 55 U.S.L.W. 3821 (U.S. 1987),
and consequently the decision in TRAC v. FCC is final.

21 1985 Fairness Report, 102 FCC 2d at 247.

22 Id. at 148.

BId.

24 Syracuse Peace Council v. Television Station WTVH, supra
note 3.

23 wpetition for Reconsideration," filed by Meredith Corp., Syra-
cuse Peace Council v. Television Station WTVH (Jan. 22, 1985).

26 98 FCC 2d 1317 (1984).

27 "Reply to Opposition to Petition for Reconsideration and
Supplement,” filed by Meredith Corp., Syracuse Peace Council v.
Television Station WTVH (filed Apr. 12, 1985) at 12-19 (Meredith
Reply). That document is attached to the "Comments of Meredith
Corp." filed Feb. 25, 1987 in the instant proceeding.

8 Meredith’s first constitutionalargument does not question the
constitutionality of the fairness doctrine on its face; rather, it is
narrowly limited in scope to the effect of the doctrine as applied
to the facts of this case. This argument apparently relies on the
assertion that the agency improperly substituied its determination
of the issue addressed in the editorial advertisements for that of
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the broadcast station instead of assessing whether Meredith had
exercised its reasonable judgment in determining the issue ad-
dressed.

29 Id. at 26. See infra note 88.

30 1d. at 26-27.

31 1d. at 26-31.

32 Id. at 22. See id. at 31-33. Meredith stated that the Commis-
sion’s decision in this case that WTVH violated the fairness
doctrine would "work([] a degree of self-censorship alluded to in
Red Lion." Id. at 33.

33 See Inquiry into the General Fairness Doctrine Obligations of
Broadcast Licensees in Gen. Docket No. 84-282, FCC 84-140
(released May 8, 1984), 48 Fed. Reg. 20,317 (May 14, 1984). The
fairness inquiry was. pending at the time that Meredith made this
argument.

34 Meredith Reply, at 26 n.29.

35 Id. In addition, Meredith took the position that the interest of
the public in obtaining access to diverse viewpoints can be
achieved by less intrusive means than the fairness doctrine. Id. at
33-35.

36 Id. at 4l. See id. at 19-26. Finally, Meredith argued that the
fairness doctrine lacks the requisite specificity required by the due
process clause of the Fifth Amendment and thus is uncon-
stitutionally vague. Id. at 35-38. See U.S. CONST. amend. V. In
light of our conclusion that the doctrine deprives broadcasters of
their First Amendment rights, we have no need to resolve wheth-
er it also violates the due process clause of the Fifth Amendment.

37 Reconsideration Order, supra note 3, at 9.

3% For example, the Commission determined that it was un-
reasonable for station WTVH to have concluded that there was
no ongoing controversy of public importance on whether the
Nine Mile II plant was a sound investment at the time the
editorial advertisements were broadcast. Id. at 10-16. The Commis-
sion rejected Meredith’s contention that it had improperly re-
framed the issue identified by the complainant (id. at 16 n.9), and
found Meredith’s reliance upon the Yes to Stop Calloway Com-
mittee, 98 FCC 2d 1317 (1984), to have been misplaced. Reconsi-
deration Order, supra note 3, at 17.

39 The Commission determined, however, that subsequent to
the date of its initial ruling, Meredith had provided information
that WTVH had in fact broadcast opposing views on this issue.
The Commission concluded that this information "demonstrate[d)
the licensee’s good faith in complying with the Fairness Doctrine
and show[ed] its intention to do so in the future.” Reconsideration
Order, supra note 3, at 20.

4014 at 9 nd.

41 vpetition for Review," filed by Meredith Corp. in Meredith
Corp. v. FCC, No. 85-1723 (D.C. Cir., filed October 31, 1985).

42 Meredith Corp. v. FCC, 809 F.2d at 870-7. In its opinion, the
Court stated that it had "no doubt the Commission’s application
of its fairness precedent must be sustained. The FCC’s opinion
thoroughly explained its conclusions and persuasively distin-
guished the cases cited by [Meredith]." Id. at 871.

43 Before reaching the merits of the case, the Court addressed
two procedural matters. First, the Court held that Meredith had
standing because the Commission had made a formal determina-
tion that WTVH had violated the fairness doctrine. Id. at 868-69.
Second, the Court rejected the argument that Section 405 of the
Communications Act, 47 U.S.C. 405 (1982), precluded it from
considering the constitutional issues because Meredith had raised
thesc arguments for the first time in a supplemental pleading filed
after the deadline for petitions for reconsideration. Meredith Corp.
v. FCC, 809 F.2d at 869-70.

44 Id. at 872-73. The Court stated that "in a formal adjudication,
an administrative agency is obliged to consider and respond to
substantial arguments a respondent presents in its defense." Id. at
873 (citations omitted).

4 1d.

46 Id. The Court of Appeals concluded that, on remand, avoid-
ing the constitutional issue in this case "appears clearly no longer
available"” to the agency. Meredith Corp. v. FCC, 809 F.2d at 873
n.11. The Court pointed out that it had recently determined, in
TRAC v. FCC, supra note 2, that the fairness doctrine was not
codified. In addition, the Court discussed the fact that Congress,
subsequent to TRAC v. FCC, had enacted appropriations legisla-
tion which referred explicitly 1o the fairness doctrine both in the
body of that statute and in its legislative history. Meredith Corp. v.
FCC, 809 F.2d at 873 n.l1l. See Making Continuing Appropri-
ations for Fiscal Year 1987, supra note 4, and H.R. Rep. No.
99-1005, 99th Cong., 2d Sess. 70-71 (1986). The court asserted that
the actual language of the appropriations legislation "does not
appear to mandate the fairness doctrine." Meredith Corp. v. FCC,
809 F.2d at 873 n.ll. The court probed counsel for the Commis-
sion, at oral argument, as to whether the Commission could be
bound by legislative intent, as expressed in report language and
other legislative history, but not in actual legislation. In its de-
cision, the court noted that counsel admitted that legislative his-
tory was not legally binding. Despite the fact that the court had
before it legislative history indicating that at least some members
of Congress did not want the Commission to act on the fairness
doctrine, see id., the court nevertheless remanded the proceedings
and directed the Commission to consider the constitutional and
public interest challenges to the fairness doctrine, demonstrating
its determination that the various expressions of congressional
intent did not codify the doctrine nor justify continued delay in
resolving petitioner’s claim.

Subsequent to the court’s decision in Meredith Corp. v. FCC,
efforts have been made to codify the fairness doctrine. S. 742,
100th Cong., 1st Sess. (1987); H.R. 1934 (1987). See S. Rep.
100-34, 100th Cong., Ist Sess. (1987); H.R. Rep. No. 100-108,
100th Cong. lst Sess. (1987). S. 742 was passed by the Senate on
April 21, 1987, and H.R. 1934 was passed by the House of
Representatives on June 3, 1987. The legislation, however, was
vetoed by the President on June 19, 1987, 23 Weekly Comp. Pres.
Doc. 715 (June 29, 1987), and on June 23, 1987, the Senate voted
to return the bill to committee without attempting to override the
veto. 133 Cong. Rec. S8438 (daily ed. June 23, 1987). Thus, to
date, these efforts have not resulied in codification, and thus the
fairness doctrine is not mandated by statute. Hence, this case does
not involve the authority of the Commission to question the
constitutionalityof a statute.

Nearly seven months have passed since the Court of Appeals
decided Meredith Corp. v. FCC, and the Commission has had
adequate time to assess comments and to analyze the constitu-
tional and public interest challenges thoroughly. In light of these
facts, and in light of the court’s clear directions in remanding this
case, we believe that we can no longer justifiably delay our
response- to WTVH’s claims. Any further delay in deference to
Congress’ continuing interest in fairness legislation would be in-
consistent with our adjudicatory responsibilities, Meredith Corp. v.
FCC, 809 F.2d at 873-74, and proper administrative procedure,
see Koniag, Inc. v. Andrus, 580 F.2d 601 (D.C. Cir. 1978); Pills-
bury v. FTC, 354 F.2d 952 (5th Cir. 1966).

47 1d. at 874.

8 Id. at 872.

49 Id. at 872 n.10.

50 14, at 874.

St Order Requesting Comment, supra note 5, at 2.
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52 A list of the commenting parties is contained in Appendix A.

53 The American Civil Liberties Union (ACLU) and the Safe
Energy Communication Council (SECC) each filed a motion
requesting the Commission to accept their late-filed comments.
"Motion for Leave to File Comments Out-of Time,” filed by
American Civil Liberties Union, Syracuse Peace Council against
Television Station WTVH (Mar. 3, 1987); "Motion for Leave to
Submit Late-Filed Comments,* filed by Safe Energy Communica-
tion Council, Syracuse Peace Council against Television Station
WTVH (Mar. 5, 1987). ACLU stated that it was unable to submit
its comments in a timely manner because it was involved in other
substantial litigation. SECC asserted that a substantial amount of
its draft comments was lost due to a computer malfunction,
thereby preventing it from filing its comments within the pre-
scribed deadline. Because both the ACLU and the SECC have
shown good cause for the Commission to accept their late-filed
comments, we shall grant their motions.

54 The Democratic National Committee et al. (DNC) urge the
Commission to defer resolution of the issues on remand until
after the Supreme Court determines whether to grant certiorari in
TRAC v. FCC. On June 8, 1987, the Supreme Court denied the
petition for certiorari in TRAC v. FCC, and accordingly that
request is now moot. See 55 U.S.L.W. 3821 (U.S. 1987).

55 SPC notes that it had filed an objection to Meredith’s Supple-
ment in the reconsideration proceeding. It contends that the
agency never considered its procedural objections to the accep-
tance of Meredith’'s Supplementin this adjudication. Renewing its
request that the Commission strike Meredith’s Supplement on
procedural grounds, it asserts that the issue as to whether that
document should be accepted "is again properly before the Com-
mission.” SPC Comments at 10. We disagree. In Meredith Corp. v.
FCC, the court stated that:

Clearly . . . the Commission had discretion to grant Mer-
edith leave to present its constitutional argument. And in
its opinion on reconsideration, the Commission exercised
that discretion, declining to bar Meredith’s constitutional
argument on procedural grounds -- implicitly waiving the
timeliness objection.

809 F.2d at 869 (emphasis added). The court did not question
the lawfulness of the agency’s waiver. To the contrary, it held that
the Commission erred in failing to address the constitutional
issues raised by Meredith in its Supplement. An essential and
necessary ingredient of this holding is that the arguments con-
tained in the Supplement were properly before the agency. Con-
trary to SPC’s suggestion, we are not free on remand to
reconsider the propriety of this waiver. While SPC correctly notes
that the court stated that “the Commission within its discretion
could have denied Meredith leave to file because of procedural
defects” (SPC Comments at 12, quoting Meredith Corp. v. FCC,
809 F.2d at 869 n.6 (emphasis added)), it fails to recognize that
the Commission on reconsideration declined to exercise this dis-
cretion. We do not believe that there is anything in the court’s
statement to suggest that the court intended to permit the agency
to revisit this issue on remand. In any event, if we were free to
consider this issue, we would find that good cause exists to
exercise our discretion to accept Meredith’s Supplement.

56 The Court of Appeals, in Meredith Corp. v. FCC, held that
we erred by failing to consider the constitutional issues raised by
Meredith. By arguing that we should avoid consideration of the
constitutional issues on remand, SPC, in essence, is asking us to
make the same mistake again.

57 The court specified that “the Commission’s application of
fairness doctrine precedent must be sustained.”" Meredith Corp. v.
FCC, 809 F.2d at 871. SPC, as intervenor in Meredith Corp. v.
FCC, at that time took the position, in contrast to that which it
now takes, that "the FCC correctly applied the fairness doctrine
precedent to the facts of this case.” Brief of Intervenor Syracuse
Peace Council, Meredith Corp. v. FCC, (D.C. Cir. No. 85-1723) at
28 (filed Aug. 19, 1986).

38 City of Cleveland, Ohio v. FPC, 561 F.2d 344, 346 (D.C. Cir.
1977), quoting Yablonski v. United Mine Workers, 454 F.2d 1036,
1038-39 (D.C. Cir. 1971). See Louisana Land and Exploration Co.
v. FERC, 788 F.2d 1132, 1137 (5th Cir. 1986) See generally
Consumers Union of United States, Inc. v. FTC, 801 F.2d 417,
421-22 (D.C. Cir. 1986) (Scalia, J.). "The basic doctrine that, until
reversed the dictates of a Court of Appeals must be adhered to by
those subject to the appellate court’s jurisdiction applies . . . [to
the] rule respecting the law of the case. Administrative agencies
are no more free to ignore this doctrine than are district courts.”
Beverly Enterprises, Inc. v. NLRB, 727 F.2d 591, 594 (6th Cir.
1984) (citations omitted).

39 Stewart Warner Corp. v. City of Potomac, Michigan, 767 F.2d
1563, 1568 (Fed. Cir. 1985).

80 Arguing that the issues in this adjudication and those in the
alternatives proceeding (see supra note 4) are interrelated, the
DNC urges the Commission to consolidate this proceeding with
the proceeding addressing fairness doctrine alternatives. It states
further that it:

continue[s] to believe that no modification of the Fairness
Doctrine is necessary on either policy or constitutional
grounds. If the Commission is committed to proceeding,
however, the only viable approach would be for it to make
a good-faith effort to explicitly formulate, consider and act
upon alternative proposals by expeditiously issuinga Notice
of Proposed Rulemaking proposing the adoption of specific
alternatives, while simultaneously suspending activities in
the Meredith docket.

DNC Comments at 6. We will not adopt DNC’s proposal. In
Meredith Corp. v. FCC, 809 F.2d at 873 n.11, the court expressly
recognized that the agency was under a legislative mandate to
consider alternative means of administration and enforcement of
the doctrine, but did not suggest that the two proceedings were
inextricably interrelated. Nor did the court intimate that the
agency should suspend consideration of the issues on remand
pending completion of the alternatives proceeding. We note, how-
ever, that former Chairman Fowler did tell members of Congress
that we would not decide this case on remand before concluding
the alternatives report. Rather. he told them, we would decide
this case at either the same meeting that we adopt the alternatives
report or at a subsequent meeting. Departments of State, Justice,
Commerce, the Judiciary, and Related Agencies for Fiscal Year
1988 Budget Estimates: Hearings Before a Subcomm. of the Senate
Comm. on Appropriations, 100th Cong., 1st Sess. (Feb. 18, 1987)
(testimony of Chairman Fowler); see also Depariments of Com-
merce, Justice, and State, the Judiciary, and Related Agencies
Appropriations for 1988: Hearings Before a Subcomm. of the
House Comm. on Appropriations, 100th Cong., 1st Sess. 642
(1987) (testimony of Chairman Fowler). As noted above, supra
note 4, we have complied with that representation by today
adopting and submitting the report requested by Congress. We
have concluded in that report that it would not further the public
interest to institute a rulemakingto consider the promulgation of
agency rules on fairness doctrine alternatives. As a consequence,
we do not believe that a suspension of this proceeding is war-
ranted. See infra note 87. Furthermore, we note that the only
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issue before us in this proceeding is the continued viability of the
fairness doctrine as it is currently administered. Consideration of
this issue does not necessitate any additional evaluation of alter-
native policies.

61 Certain parties argue that the Commission lacks authority to
conduct this proceeding because the Court of Appeals, in Mer-
edith Corp v. FCC. had not formally issued the mandate remand-
ing the case to the Commission at the time the Commission
invited comments on this proceeding. E.g., "Comments of Syra-
cuse Peace Council,” filed Feb. 25, 1987, at 3-4 (SPC Comments);
»Comments of Democratic National Committee ez al., " filed Feb.
25, 1987, at 2 (DNC Comments).

We reject this technical argument. The courts have long recog-
nized that the "concept of an indivisible jurisdiction which must
be all in one tribunal or all in the other may fit other statutory
schemes, but not that of the Communications Act." Wrather-
Alverez Broadcasting v. FCC, 248 F.2d 646, 649 (D.C. Cir. 1957).
See 47 U.S.C. 405 (1982); see also United States v. Benmar Trans-
port & Leasing Corp., 444 U.S. 4 (1957), American Farm Lines v.
Black Ball Freight Service, 397 U.S. 532, 541 (1970). Indeed, it is
not uncommon for both the Commission and the appellate courts
concurrently to exercise jurisdictionover the same proceeding. In
Containerfreight Corp. v. United States, 752 F.2d 419 (9th Cir.
1985), the court rejected an allegation, similar to the one pre-
sented in this proceeding, that the Interstate Commerce Commis-
sion had improperly reopened a proceeding prior to the issuance
of a judicial mandate. Stating that its remiand decision "plainly
invited the Commission to solicit additional evidence,” the court
held that the remand proceedings had been "lawfully conducted.”
Id. at 427. The court pointed out that the Commission’s action
was "'simply to get on with the business of complying” with the
court’s remand decision. Id. Similarly,the Order Requesting Com-
ments, "far from being inconsistent with [the Court’s| decision in
[Meredith Corp. v. FCC |, was invited by it." Id. Similarly,in this
case. the only action taken by the Commission before the man-
date issued was to invite comments, which was completely consis-
tent with the court’s instructions. Further, in subsequent
pleadings filed with the court, we informed the court of our
Order Requesting Comments, "Opposition to Motion for Stay of
Mandate," filed by Federal Communications Comm’n, No.
85-1723 (Feb. 17, 1987), at 2 n.2, and, having received no indica-
tion to the contrary, we have no basis to conclude that our Order
Requesting Comments was inappropriately issued.

In any event, on April 10, 1987. the Court of Appeals issued its
mandate. As a consequence, the contentions that the Commission
lacks jurisdiction to issue any substantive orders prior to the
issuance of the mandate are moot.

62 Our decision to analyze the constitutional and policy issues
separately in the 1985 Fairness Report was out of an abundance of
caution not to overstep our appropriate role in this matter. At
that time, the uncertaintyas to the fairness doctrine’s codification,
together with Congress’ intense interest in the issue, led us to
question the propriety of reaching a conclusion on the constitu-
tionality of the doctrine. See 1985 Fairness Report, 102 FCC 2d at
155-56. Furthermore, as noted earlier in this proceeding, we
believed that the resolution of the constitutional issues was better
left to Congress and the courts. See Reconsideration Order, supra
note 3, at 5 n.4. Consequently, our analysis in the 1985 Fairness
Repor: focused on a policy perspective so as not to run afoul of
these concerns. We believe, however, as we reiterate today, that
our analysis of the fairness doctrine in 1985 was in fact informed
and driven by First Amendment principles, and with the uncer-
tainty of the doctrine’s codification removed, TRAC v. FCC, supra
note 2, and the Meredith court’s directive to consider the constitu-

tional issues, Meredith Corp. v. FCC, supra note 1, we believe that
it is now incumbent upon us to consider the doctrine in terms of
the inextricable constitutional issues on which the policy rests.

63 Certain parties have continued to argue that the Commission
lacks jurisdiction to consider the policy or constitutionalimplica-
tions of the fairness doctrine on the grounds that the doctrine is
mandated by statute. As noted supra, at note 46, the court in
Meredith Corp. v. FCC, expressly stated that the Commission
could not determine, on remand, that the fairness doctrine is
statutory. Indeed. the court pointed out that the argument that
the doctrine had been codified by Section 315 of the Communica-
tions Act had already been rejected by the court in TRAC v. FCC,
supra note 2. Therefore, in conformance with the court’s express
directive in Meredith v. FCC, we shall not consider the arguments
raised by the comments that the doctrine is statutory and, con-
sequently, that the agency lacks jurisdiction to question either its
propriety or its constitutionality.

64 436 U.S. 775 (1978).

85 436 U.S. at 775. See also American Security Council Educa-
tion Foundationv. FCC, 607 F.2d 438, 443 n.12 (D.C. Cir. 1979),
cert. denied, 444 U.S. 1013 (1980).

6 In our 1974 Fairness Report, we asserted that there was a

symmetry of purpose between the fairness doctrine and the First
Amendment:

The purpose and foundation of the fairness doctrine is. . .
that of the First Amendment itself: "to preserve an un-
inhibited marketplace of ideas in which truth will ulti-
mately prevail. . . ."

48 FCC 2d at 6, quoting Red Lion Broadcasting Co. v. FCC, 395
U.S. at 390. See also 1949 Fairness Report, 13 FCC at 262-63.

57 Conversely, as we noted in the /985 Fairness Report, “the
same factors which demonstrate that the fairness doctrine is no
longer appropriate as a matter of policy also suggest that the
doctrine may no longer be permissible as a matter of constitu-
tional law." 102 FCC 2d at 147-48.

8 Columbia Broadcasting System, Inc. v. Democratic National
Committee, 412 U.S. at 102. See FCC v. League of Women Voters
of California, 468 U.S. 364, 376 n.ll (1984).

89 Meredith Corp. v. FCC, 809 F.2d at 872.

70 E.g., "Comments of Office of Communicationof the United
Church of Christ, Communication Commission, National Council
of Churches, Henry Geller and Donna Lampert" at 2-4 (Feb. 12,
1987) (UCC Comments); "Comments of the New York State
Consumer Protection Board" at 2-4 (Feb. 24, 1987) (New York
Comments); "Comments of the American Civil Liberties Union"
at 2 n.1 (March 2, 1987) (ACLU Comments).

Y Meredith Corp. v. FCC, 809 F.2d at 872.

72 International Union, United Automobile, Aereospace & Ag-
ricultural Implement Workers of America v. Brock, 783 F.2d 237,
246 (D.C. Cir. 1986). Indeed, the Supreme Court has stated that
an administrative agency "is not precluded from announcing new
principles in an adjudicative proceeding and that the choice be-
tween rulemakingand adjudication lies in the first instance within
the [agency’s] discretion." NLRB v. Bell Aerospace Co., 416 U.S.
267, 294 (1974). See SEC v. Chenery, 332 U.S. 194, 203 (1947),
quoting Columbia Broadcasting System v. United States, 316 U.S.
407, 421 (1942) (And the choice made between proceeding by
general rule or by individual ad hoc litigation is one that lies
primarily in the informed discretion of the administrative agen-
cy.).
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73 Chisholm v. FCC, 538 F.2d 349, 365 (D.C. Cir.), cert. denied,
429 U.S. 890 (1976) (FCC had discretion in reversing an admin-
istrative interpretation involving the "equal time" provisions of
Section 315 of the CommunicationsAct by adjudication).

74 See, e.g. ACLU Comments at 2, n.l.; SPC Comments at
17-18.

75 Because this adjudication does not involve certain issues
which are present in some fairness doctrine cases, e.g., noncom-
mercial programming, the first prong of the doctrine, ballot ques-
tions, election-related issues, the political editorial rules or the
personal attack rules, SPC contends that it would be an abuse of
our discretion to address the general policy and constitutional
issues in this adjudication. See SPC Comments at 17. To the
extent that SPC challenges our ability to review the parent fair-
ness doctrine in this adjudication involving its application in a
particular context, we do not accept this argument. See supra
27-35. Because this decision will serve as precedent in future
cases, we need not -- and do not -- decide here what effect
today’s ruling will have on every conceivable application of the
fairness doctrine.

76 Chisholm v. FCC, 538 F.2d at 364-65.

775 U.S.C. 553 (1982).

78 As we stated in the 1985 Fairness Report, “the genesis of the
fairness doctrine reveals an evolutionary process, spanning over a
considerable period of time.” 1985 Fuirness Report, 102 FCC 2d
at 146.

79 E.g., Great Lakes Broadcasting Co., 3 FRC 32 (1929), rev’d
on other grounds, 37 F.2d 993 (D.C. Cir.), cert. dismissed, 281
U.S. 706 (1930); Young People’s Association for the Propagation
of the Gospel, 6 FCC 178 (1938); Mayflower Broadcasting Corp., 8
FCC 333 (1941).

80 1049 Fairness Report, supra note 8; 1974 Fairness Report,
supra note 2. For a history of the fairness doctrine, see Inquiry
into Section 73.1910 of the Commission’s Rules and Regulations
Concerning the General Fairness Doctrine Obligations of Broad-
cast Licensees in Gen. Docket No. 84-282 (Notice of Inquiry),
FCC 84-282 (released May 8, 1984); 49 Fed. Reg. 20,317 (May 14,
1984) at 9-24.

81 We note, however, that, in any event, we opened the record
in this very proceeding to accept comments from interested per-
sons (whether or not parties to the proceeding) as to the appro-
priate course of action for us to take following the Meredith Corp.
v. FCC decision. Order Requesting Comment, supra note 5. We
believe that, in light of the Order Requesting Commient, the 1985
Fairness Report (the culminationof a proceeding in which inter-
ested persons had ample opportunity to participate, see supra 3),
and the Meredith case itself, interested persons had adequate
notice and opportunity to comment on a proceeding that would
obviously consider, and possibly rule on, the constitutionality of
the fairness doctrine even if notice and comment were required.
Indeed, a substantial number of commenters in this proceeding
addressed the constitutional issues raised by this case. We see
little difference between a Section 553 notice and comment
rulemaking and the procedures followed in this adjudication.
Therefore, even were notice and comment rulemaking procedures
prescribed by the APA, this proceeding is comparable to the
situation in Chisholm v. FCC, in which the Court of Appeals
stated that it:

see[s] no advantage to be gained in this instance by requir-
ing the Commission to proceed via the formalities of
rulemakingrather than through adjudication. Petitioners.. .
. all submitted lengthy comments to the Commission .. . . .
[Tlhe issues were fully aired before the Commission, which
had the benefit of all arguments raised before this court. It

is therefore difficult to see how requiring the Commission
to go through the motions of notice and comment
rulemaking at this point would in any way improve the
quality of the information available to the Commission or
change its decision. The only result would be delay while
the Commission accomplished the same objective under a
different label. Such empty formality is not required where
the record demonstrates that the agency in fact has had the
benefit of petitioners’ comments. §538 F.2d at 365.
82 47 C.F.R. 73.1910 (1986).

83 Reregulation of Radio and Television Broadcasting, FCC
78-681 (released Oct. 16, 1978), 43 Fed. Reg. 45842 (Oct. 4,
1978).

84 In its entirely, Section 73.1910 states that:

The Fairness Doctrine is contained in section 315 of the
Communications Act of 1934, as amended, which provides
that broadcasters have certain obligations to afford reason-
able opportunity for the discussion of conflicting views on
issues of public importance. See FCC public notice
“"Fairness Doctrine and the Public Interest Standards," 39
FR 26372. Copies may be obtained from the FCC upon
request. §47 C.F.R. 73.1910 (1986).
85 Reregulation of Radio and Television Broadcasting, 43 Fed.
Reg. at 45,843.

86 See supra 9.

87 Although Meredith challenged the constitutionality of the
doctrine on its face, it alternatively asserted that the method in
which we administered the doctrine in this case was unconstitu-
tional. See supra 9. For two reasons, the constitutionaldetermina-
tion herein shall not rest upon a narrow, "as applied" basis. First,
Meredith’s argument is premised upon the alleged failure of the
Commission to follow the established procedures governing the
enforcement of the fairness doctrine. Both the Commission on
reconsideration and the Court of Appeals on review have already
squarely rejected that argument. Second, we believe that the
infringement on broadcasters’ constitutional rights resulting from
the application of the doctrine cannot be cured simply by a
purportedly less intrusive enforcement mechanism. As we stated
in the 1985 Fairness Report :

[W]e have enforced the doctrine with a view toward mini-
mizing editorial intrusion on broadcast journalists. But the
record in this proceeding has convinced us that the fairness
doctrine generally operates to inhibit the presentation of
controversial issues of public importance on the airwaves.
Because the inhibiting effect is an inevitable result of the
substantive rule itself, even carefully crafted implementing
mechanisms have not been successful in preventing the
fairness doctrine from operating to deter broadcasters from
airing importantand controversial issues.

102 FCC 2d at 184 (footnote omitted). In the Fairness Alter-
natives Report, supra note 4, we evaluated a number of proposals
concerning alternative means of enforcing the fairness doctrine. In
that Report, we reaffirmed our earlier determination that less
intrusive enforcement of the existing fairness doctrine would not
eliminate the "chilling effect” of the fairness doctrine, but deter-
mined that certain alternatives to the fairness doctrine were nev-
ertheless preferable to the existing doctrine. See supra note 60.

8 n its Reply, Meredith described the multiplicity of
information sources available to listeners and viewers in Syracuse,
New York. Although we believe, as discussed below, that the
explosive growth in the number and types of information sources
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available to the public in the years since the Supreme Court’s
decision in Red Lion reinforces that the doctrine is unconstitu-
tional, see infra 55-57, we believe that this is a factor, present in
all markets, that makes the doctrine unconstitutionalas a general
matter. Further. neither this growth nor the actual number and
types of information sources themselves have a bearing on the
unconstitutional chilling etfect that we have identified from the
enforcement of the doctrine. Our concern for this chilling effect
crosses all geographic and economic markets -- from the largest to
the smallest. Indeed, our concern is especially compelling in the
smaller markets, where a chill would seriously deprive the public
in those markets of access to robust, uninhibiteddebates on issues
of public importance. The fact that the fairness doctrine is un-
constitutional because it chills speech cannot change based on the
size of the market in which the chill occurs. Therefore, we see no
reason to limit our decision to the enforcement of the fairness
doctrine in particular markets.

89 In remanding the case to the Commission for consideration
of the constitutional issue, the court, in Meredith Corp. v. FCC,
had left it to the Commission to determine whether the constitu-
tional issue could be dealt with "narrowly, resting on the particu-
lar circumstances of Meredith’s case.," or whether it ought to be
dealth with "more broadly." 809 F.2d at 872.

9 As the Court in Meredith Corp. v. FCC noted, the 1985
Fairness Report casts doubt upon the continued lawfulness of the
fairness doctrine. 809 F.2d at 873. By resolving the issues in this
proceeding broadly, we will remove the uncertainty that currently
exists concerning the propriety and the constitutionality of the
doctrine.

91 The purpose of editorial advertising -- like the advertisement
in New York Times v. Sullivan, 376 U.S. 476 (1957) -- is to
disseminate opinions on important public issues rather than to
carry out commercial transactions. Therefore, in its objective,
editorial advertising is identical to the other types of broadcast
speech on important, controversial issues that implicate the fair-
ness doctrine. It is, in essence, political speech and not merely
commercial speech, thereby deserving of the protections accorded
to the former and not the latter category of speech under the
First Amendment. Compare id. ; Consolidated Edison v. Public
Service Comm’n, 447 U.S. 530 (1980) (political speech); with
Central Hudson Gas v. Public Service Comm’n, 447 U.S. 557
(1980) (commercial speech); Virginia Pharmacy Board v. Virginia
Consumer Council, 425 U.S. 748 (1976) (commercial speech).

We note that the type of editorial advertisement at issue in this
and other Cullman doctrine proceedings should be distinguished
from paid political advertisements, the broadcast of which would
constitute a "use" within the meaning of 47 U.S.C. §§ 312(a}7)
and 315 and thereby trigger the particular obligations enumerated
in the statute. Our decision herein focuses only on the group of
obligations that comprise the fairness doctrine, which are separate
and distinct from the obligations imposed by 47 U.S.C.

§8312(a)(7) & 315. The latter obligations are thus not at issue in
this proceeding.

92 Cullman Broadcasting Co., 25 RR 895 (1963).

93 25 RR 895 (1963).

9 Id. at 897.

95 Indeed, in the Cullman case itself, the Commission consid-
ered its holding to be an application of the fairness doctrine when
it said: "We hope that the views set forth above will be helpful in
determining the requirements of the ’fairness doctrine’ with re-
spect to controversial issues such as this one." Id. at 897. We also
note that, in the Red Lion decision, the Supreme Court cited to
the Cullman doctrine as only one element of a collection of
principles that comprise the fairness doctrine. See Red Lion
Broadcasting Co. v. FCC, 395 U.S. at 377-78.

The Cullman doctrine has been criticized on the grounds that it
requires broadcasters to present balanced programming as a result
of issues and viewpoints presented through advertisements. Such
advertisements, according to critics, are not properly considered
part of broadcasters’ programming, since they are prepared by
individual private interests and are not the product of broad-
casters’ editorial discretion. Additionally, critics argue that broad-
casters should be held responsible under the fairness doctrine
only for the programming that they produce. Although these
arguments identify problems associated with the enforcement of
the Cullman doctrine, they do not serve to distinguish the Cull-
man doctrine from the fairness doctrine. Rather, Cullman is
consistent with the fairness doctrine’s focus on broadcasters’ over-
all programmingand the exercise of their discretion in accepting
editorial advertisementsas part of their overall programming. As
such, it is properly viewed as the product of the fairness doctrine
itself.,

9 Sec infra 48.

%7 We note that the enforcement of the Cullman doctrine, in
practice, results in the misimpression by many broadcasters that
the doctrine requires them to counter paid editorial advertise-
ments with unpaid advertisements if they are unable to obtain
paid advertisements to present opposing viewpoints. Although the
doctrine only requires broadcasters to present such viewpoints in
their overall programming, many broadcasters may believe that it
is easier to defend themselves against potential fairness doctrine
complaints by demonstrating that they presented opposing
viewpoints through other editorial advertisements. Indeed, the
record developed in the 1985 Fairness Report indicates that, in
some instances, the advocates of those opposing viewpoints per-
petuate this misimpression by insisting that broadcasters air op-
posing viewpoints through such advertisements, threatening to
complain to the Commission if broadcasters fail to do so. See
1985 Fairness Report, 102 FCC 2d at 174-78 (specifically citing
the effect of the Cullman doctrine on the coverage of such public
issues as beverage deposit legisiation and smoking legislation).

In other contexts, the Supreme Court has specifically rejected as
contrary to the First Amendment the proposition that government
may regulate speech for the purpose of equalizing the voices of
those with differing financial resources. Buckley v. Valeo, 424 U.S.
1, 49 (1974). This, however, has been the practical effect of the
policy here in question, as is well illustrated by the facts of this
case. To respond to the paid spot advertisements of the Energy
Association of New York, WTVH provided the Environmental
Defense Fund and the Syracuse Peace Council with 103 free spots
to provide contrasting views. Reconsideration Order, supra note 3,
at 19.

%8 See supra note 2.

% In 1949, the Commission attempted to articulate in a single
concept what had previously been a generic notion of "fairness":
"the necessity for licensees to devote a reasonable percentage of
their broadcast time to the presentation of news and programs
devoted to the consideration and discussion of public issues of
interest in the communityby the particularstation.”" 1949 Fairness
Report, 13 FCC at 1249. By developing the fairness doctrine,
then, the Commission sought to impose two obligations with
respect to the coverage of controversial issues and the presenta-
tion of contrasting viewpoints in order to fulfill one policy goal.
The doctrine, for example, would not, by its own terms, achieve
its purpose if it only required broadcasters to cover controversial
issues of vital importance to their communities(the first part), for
it would not also ensure that contrasting viewpoints on those
issues would also be covered. Conversely, simply requiring broad-
casters, when covering controversial issues of public importance,
to provide reasonable coverage of contrasting viewpoints (the
second part) would not achieve the purpose of the doctrine,
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because broadcasters could avoid this obligation altogether by
simply refusing to cover controversial issues of public importance.
Because each part of the doctrine gives life to the other, we find
the two parts to be inextricably linked to constitute what is
currently known as the fairness doctrine.

100 When considering this issue in the context of statutes, courts
look to the overall statutory scheme in determining whether the
constitutionallyinfirm portion of the statute may be severed from
the remaining portion. If the infirm portion is integral to the
overall scheme, then the entire statute must fall, regardless of
whether the rest of the statute, taken separately, would still be
constitutional. Compare EEOC v. Allstate Ins. Co., 570 F. Supp.
1224 (S.D. Miss. 1983), appeal dism’d, 467 U.S. 1232 (1984)
(legislative veto not severable from statutory scheme), with INS v.
Chadha, 462 U.S. 919 (1983) (legislative veto severable from
statutory scheme). Similarly, we believe that if our enforcement
of the second prong of the fairness doctrine against Meredith was
unconstitutional.then the entire doctrine must fall, for the second
prong, as stated above, is integral to the overall regulatory scheme
and cannot, therefore, be severed.

101 §o¢ Report and Order in MM Docket No. 83-670, 98 FCC 2d
1076, 1091-92 (1984), recon. denied, 104 FCC 2d 358 (1986),
remanded on other grounds sub nom., Action for Children’s Tele-
vision v. FCC, No. 86-1425 (D.C. Cir. June 26, 1987) [Television
Deregulation |; Report and Order in BC Docket No. 79-219, 84
FCC 2d 968, 977 (1981), recon. denied, 87 FCC 2d 797 (1981),
rev’d on other grounds sub nom., Office of Communications of the
United Church of Christ v. FCC, 707 F.2d 1413 (D.C. Cir. 1983)
[Radio Deregulation |. We note that, because such obligations are
different and do not lie within the fairness doctrine, they are not
at issue in this proceeding.

102 1985 Fairness Report, 102 FCC 2d at 155.

103 g FCC v. League of Women Voters of California, 468 U.S.
at 377. See Red Lion Broadcasting Co. v. FCC, supra n.18. Indeed,
in criticizing the scarcity rationale employed by the Supreme
Court in Red Lion, Judge Bork, in TRAC v. FCC, noted that until
the Court revisits Red Lion, "neither [the Court of Appeals] nor
the Commission is free to seek new rationales to remedy the
inadequacy of the doctrine in this area." TRAC v. FCC, 801 F.2d
at 509; see also Branch v. FCC, No. 86-1256, slip op. at 25-26
(D.C. Cir. July 21, 1987) (But unless the Court itself were to
overrule Red Lion, we remain bound by it.).

104 gome commenters, however, contend that the fact that the
Supreme Court in Red Lion determined that the fairness doctrine
was constitutional almost two decades ago mandates a finding by
this Commission that the doctrine is constitutional today. We
disagree. If this were so, the Court of Appeals would not have
remanded this case for us to consider Meredith’s constitutional
arguments, because our initial failure to consider them would not
have been reversible error. Indeed, for the reasons set forth
below, we believe the rationale employed by the Court in Red
Lion compels the conclusion that the fairness doctrine contra-
venes the First Amendmenttoday, when evaluated consistent with
the principles of Red Lion. Furthermore, the relationship between
the application of constitutional principles in this area and the
advances in technology are such, as the Supreme Court has
indicated, that it is necessary to review past decisions to ensure
their consistency with current technology. See infra 66-72.

105 American Security Council Education Foundation v. FCC,
607 F.2d 438, 443-44 (D.C. Cir. 1979), cert. denied, 444 U.S. 1013
(1980), quoting Red Lion Broadcasting Co. v. FCC, 395 U.S. at
389-90.

106 Red Lion Broadcasting Co. v. FCC, 395 U.S. at 395. The
Court stated that “because the frequencies reserved for public
broadcasting were limited in number, it was essential for the

Government to tell some applicants that they could not broadcast
at all because there was room for only a few." Id. at 388. We
discuss the significance of this rationale more fully below. See
infra 75-80. Although the Court’s decision in Red Lion admittedly
focused on the concept of spectrum or allocational scarcity -- the
fact that there were more individuals who wanted to broadcast
than there were broadcast frequencies to award -- the Court has
also been concerned about the actual number of information
outlets available in the electronic press. See League of Women
Voters of California v. FCC, 468 U.S. at 376 n.11. To the extent
that the Court is concerned about numerical scarcity in this
medium, we believe, as more fully discussed below, that with the
explosive growth in the number of electronic media outlets in the
18 years since Red Lion, there is no longer a basis for this
concern. See infra 67-71 & 74.
107 1d. at 389.

108 Columbia Broadcasting System, Inc. v. Democratic National
Committee, 412 U.S. 94, 101 (1983).

109 Red Lion Broadcasting Co. v. FCC, 395 U.S. at 396.

U0 Meredith Corp. v. FCC, 809 F.2d at 867, quoting Red Lion
Broadcasting Co. v. FCC, 395 U.S. at 388. The Court in Red Lion
considered, inter alia, the state of technology in 1969 in deciding
to apply a special, lenient constitutional standard to broadcast
regulation. Id. at 396-400. It specifically recognized that "[t]he
rapidity with which technological advances succeed one another .
. . makes it unwise [for it] to speculate on the future allocation of
that space." Id. at 399. The technological advances in the elec-
tronic media since the Red Lion decision are discussed infra at
67-71.

111 Red Lion Broadcasting Co. v. FCC, 395 U.S. at 393.

Y214 at 391.

113 Red Lion Broadcasting Co. v. FCC, 395 U.S. at 390.

114 The Red Lion Court specified that:

It is the right of the public to receive suitable access to
social, political, esthethic, moral, and other ideas and ex-
periences which is crucial here. That right may not con-
stitutionallybe abridged either by Congress or by the FCC.

Red Lion Broadcasting Co. v. FCC, 395 U.S. at 390. Accord
FCC v. League of Women Voters of California, 468 U.S. at 377-78.

115 See, e.g., FCC v. League of Women Voters of California, 468
U.S. at 378; Columbia Broadcasting System, Inc. v. Democratic
National Committee, 412 U.S. at 110.

18 ECC v. League of Women Voters of California, 468 U.S. at
378 (citation omitted).

W7 FCC v. League of Women Voters of California, 468 U.S. at
378, quoting CBS, Inc. v. FCC, 453 U.S. 367, 395 (1981), quoting
Columbia Broadcasting System, Inc. v. Democratic National Com-
mittee, 412 U.S. at 110. The Court has emphasized that broad-
casters have a significant amount of editorial discretion under the

First Amendment. It has stated, in the context of a broadcast case,
that:

For better or worse, editing is what editors are for; and
editing is selection and choice of material. That editors --
newspaper and broadcast -- can and do abuse this power is
beyond doubt but . . .. the presence of these risks of abuse
are taken in order to preserve higher values. The presence
of these risks is nothing new; the authors of the Bill of
Rights accepted the reality that these risks were evils for
which there was no acceptable remedy other than a spirit
of moderation and a sense of responsibility-- and civility --
on the part of those who exercise the guaranteed freedoms
of expression. '
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Columbia Broadcasting System, Inc. v. Democratic National

Committee, 412 U.S. at 124-25.

118 FCC v. League of Women Voters of California, 468 U.S. at
380 (citation omitted). We note that this standard appears similiar
to thé one employed in evaluatingtime, place and manner restric-
tions on the expression of non-electronic speech. See, e.g., Clark
v. Community for Creative Nonviolence, 468 U.S. 288, 293 (1984);
City of Renton v. Playtime Theatres, 106 S. Ct. at 928. In general,
the Court utilizes the lenient "time, place and manner" standard
only in situations involving content-neutral regulations. E.g.,
Clark v. Community for Creative Nonviolence, 468 U.S. at 293. In
League of Women Voters, the Court used this standard in evaluat-
ing a statute regulating speech on broadcast frequencies that was
not content-neutral, presumably because of a lesser First Amend-
ment right afforded broadcasters.

119 ECC v. League of Women Voters of California, 468 U.S. at
381.

120 we hereby incorporate the findings in the 1985 Fairness
Report into this record and, as more fully explained below, reaf-
firm the findings and conclusions contained in that Reporr.

12150¢ Red Lion Broadcasting Co. v. FCC, 395 U.S. at 391, 393;
FCC v. League of Women Voters of California, 468 U.S. at 378
n.12.

122 §0¢ FCC v. League of Women Voters of California, 468 U.S.
at 378, 380.

123 1985 Fairness Report, 102 FCC 2d at 161.

124 1985 Fairness Report, 102 FCC 2d at 157-69.

125 1d. at 188-90.

126 1985 Fairness Report, 102 FCC 2d at 189.

127 Id. at 188.

128 New York Times v. Sullivan, 376 U.S. at 270. It should be
noted that compliance with the fairness doctrine may involve the
presentation of multiple opposing viewpoints. The notion that
there are only two sides to any controversial issue of public
importance is simplisticand, in most cases, unrealistic.

129 A5 we noted in the 1985 Fairness Report, 102 FCC 2d at
181, a broadcaster’s admission that it is inhibited from covering
controversial issues of public importance is, to some extent, an
admission against interest, because both journalistic standards and
(in certain cases) government regulation require such coverage.
Therefore, we believe that there are many more broadcasters who
have been chilled, but have not so openly admitted, than the
anumber of those who admitted so in the 1985 Fairness Report.

130 1d. at 171,

131 1d. at 172-74.

132 The political advertisements referred to by the Commission
in the 1985 Fairness Report are those that would not be subject to
the reasonable access requirements of 47 U.S.C. § 312(a)(7) and
could therefore be declined for broadcast by the licensee. See
generally id. at 174-77, and supra note 91.

133 1d. at 169-80. For example, in the Syracuse market from
which the instant case arises, another commercial television sta-
tion, WSTM, had a "policy” never to accept advocacy advertising.
See Syracuse Peace Council Complaint, Exh. 2 (filed Dec. 12,
1983) (Letter from Corinne Kinane to Thomas Slaughter at 1-2).

134 1985 Fairness Report, 102 FCC 2d at 147.

135 1d. at 167-68, 180-87.

136 Fisher Comments at 3.

137 1985 Fairness Report, 102 FCC 2d at 181-82.

138 14, at 182.

139 Red Lion Broadcasting Co. v. FCC, 395 U.S. at 391. Certain
parties, such as Safe Energy Communication Council, set forth
case studies in support of their view that the fairness doctrine
promotes the discussion of controversial issues of public impor-
tance. In light of the substantial evidence contained in the /985
Fairness Report, however, we remain convinced that the net effect
of the doctrine is to inhibit the expression of opinion on impor-
tant public issues.

140 FCC v. League of Women Voters of California, 468 U.S. at
380.

141 For example, in what it characterized as "a different ap-
proach to the First Amendment," the Commission justified the
fairness doctrine in its 1974 Fairness Report, by taking the position
that the agency had an affirmative obligation under the Constitu-
tion to impose restrictions on the speech of broadcasters in order
to promote "balanced" controversial issue programming. 48 FCC
2d at 3. Even at the time of the 1974 Fairness Report, however,
the Commission recognized the anomaly in justifying governmen-
tal scrutiny of speech allegedly to "promote" First Amendment
values. See supra 83-94.

142 See 1985 Fairness Report, 102 F.2d at 224-25. The Supreme
Court has unambiguously repudiated any notion that the First
Amendment affirmatively requires governmental intervention to
ensure diversity in the marketplace of ideas. In Columbia Broad-
casting System, Inc. v. Democratic National Committee, 412 U.S. at
126-30, the Court reversed a lower appellate court decision which
held that there was a constitutionally mandated "right of access"
on the part of individual members of the public to have "some
oppportunity to take the initiative and editorial control into their
own hands on the broadcast media." Business Executives’ Moves
for Vietnam Peace v. FCC, 450 F.2d 642, 656 (D.C. Cir. 1971),
rev’d sub nom.Columbia Broadcasting System, Inc. v. Democratic
National Committee, 412 U.S. 94 (1973). In deciding that mem-
bers of the public had no constitutional right to place editorial
advertisements, the Supreme Court emphasized that broadcasters
have editorial discretion to determine the material which is to be
covered. Columbia Broadcasting System, Inc. v. Democratic Na-
tional Committee, 412 U.S. at 124-26. Further, noting the "difficult
problems involved in implementing. . . a right of access,"” the
Court recognized that a "problem of critical importance to broad-
cast regulation and the First Amendment [is] the risk of an
enlargement of government control over the content of broadcast
discussion of public issues." Id. at 126. See Public Interest Research
Group v. FCC, 522 F.2d 1060, 1067 (D.C. Cir. 1975), cert. denied,
424 U.S. 965 (1976) (court of appeals rejected contention that the
First Amendment mandates enforcement of the fairness doctrine);
see also TRAC v. FCC, 801 F.2d at 518.

143 1985 Fairness Report, 102 FCC 2d at 191

144 Judge Bazelon recognized the danger in such a task when he
stated: "Truth and fairness have a 100 uncertain quality to permit
the government to define them.. . . [I|n order to determine what
the ‘other side’ is, one has to have an objective concept of truth
against which to compare the challenged speech. And who in this
country is in possession of this objective concept of truth?”
Bazelon, "FCC Regulation of the TelecommunicationsPress," 75
Duke L.J. 213, 236-37 (1975).

145 Meredith Corp. v. FCC, 809 F.2d at 873.

146 1974 Fairness Report, supra note 2, at 15.

147 See, e.g., Coates v. Cincinnati, 402 U.S. 611 (1970); Cohen v.
California, 403 U.S. 15 (1970).

148 1985 Fairness Report, 102 FCC 2d at 192-94.

149 1n the 1985 Fairness Report, the Commission determined
that the administration of the doctrine requires the agency to

make detailed determinations which are necessarily subjective.
See, e.g., id at 183 n.147.
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150 Although the standard announced in League of Women
Voters only requires the Commission to determine whether the
doctrine is narrowly tailored -- not necessary -- to achieve a
substantial government interest, our report in 1985 went so far as
to determine that the doctrine was not necessary to achieve its
purpose. Having determined that the doctrine is not necessary to
serve a substantial government interest, then its intrusive means
into the editorial process cannot possibly be narrowly tailored.

151 See infra 67-71. At this point in the discussion, we note that
the increase in the number of media outlets available to the
public not only discredits the claim of numerical scarcity in the
electronic media, but also demontrates that the doctrine is no
longer narrowly tailored to achieve its objective.

152 1985 Fairness Report, 102 FCC 2d at 147.

153 1d. at 208.

154 ACLU Commentsat 8-11.

155 Citing newspaper and magazine articles, the ACLU contends
that some of these stations are 'struggling for economic survival.”
Id. at 8-9. As we stated in our 1985 Fairness Report, however, we
believe that "the growth of this service -- 113 percent since Red
Lion -- is evidence of its economic viability." 102 FCC 2d at 206.
While every station may not be successful, we do not believe that
any persuasive evidence has been proffered to justify a conclusion
that electronic media choices will not continue to increase or that
they will not continue to contribute to the diversity of viewpoints.

156 Indeed, it specifically cites the Commission’s finding that 96
percent of all television households are capable of receiving five
or more off-the-air television signals. ACLU Commentsat 9.

157 1d. at 9.

158 1985 Fairness Report, 102 FCC 2d at 219 (citation omitted).

159 1n addition, we reject ACLU’s contention that there may be
no increase in viewpoint diversity from the increase in the num-
ber of television stations because the members of the public may
choose not to listen or to view the controversial opinions that are
broadcast. See ACLU Comments at 10. The Commission cannot
force the dissemination of information on unwilling listeners and
viewers. Our concern is properly limited to the availability of
information sources, rather than whether a particular individual
may choose to receive information from them.

160 74 at 12. Indeed, it recognizes that the number of radio
stations has increased by 280 percent since the Commission’s
1949 Fairness Report ; 48 percent since the Supreme Court’s 1969
Red Lion decision; and 30 percent since the Commission’s 1974
Fairness Report.” Id. at 12 (citation omitted).

161 14 at 15 (emphasis added).

162 4. at 10-14.

163 ACLU asserts that the "average" person listens to only a few
stations. Because most radio listeners actually hear only the
viewpoints which are aired on a few stations, ACLU suggests that
the growth in the number of stations does not equate with an
increase in viewpoint diversity. Id. at 14. It also states that
"people primarily rely today on television for news and public
affairs, and increasingly consider radio to be largely an entertain-
ment medium." Id. at 15. We believe, however, that the relevant
criterion is the available information rather than the actual listen-
ing patterns of the public. Furthermore, the number of radio
stations providing an all-news/public affairs format, news breaks
or top of the hour news spots leads us to conclude that listeners
do not rely on radio only for its entertainmentprogramming.

164 1985 Fairness Report, 102 FCC 2d at 171,

165 The Court expressly stated that:

were it to be shown by the Commission that the fairness
doctrine has "the net effect of reducing rather than en-
hancing" speech, we would then be forced to reconsider
the constitutionalbasis of our decision in that case.

FCC v. League of Women Voters of California, 468 U.S. at 378
n.12, quoting Red Lion Broadcasting Co. v. FCC, 395 U.S. at 393
(emphasis added).

166 FCC v. League of Women Voters of California, 460 U.S. at
380.

167 See Red Lion Broadcasting Co. v. FCC, 395 U.S. at 397-99
(indicating that its decision was based on the technology of the
day).

168 Meredith Corp. v. FCC, 809 F.2d at 867, quoting Red Lion
Broadcasting Co. v. FCC, 395 U.S. at 388.

169412 U.S. at 102.
170 468 U.S. at 376 n.11 (citations omitted).

71 14, at 377 n.ll. The United States Court of Appeals for the
District of Columbia Circuit on several occasions has also in-
dicated that the increase in the number of information outlets
may affect the extent to which the speech of broadcasters is
protected under the First Amendment. Loveday v. FCC, 707 F.2d
1443, 1459 (D.C. Cir.), cert. denied, 464 U.S. 1008 (1983); Banz-
haf v. FCC, 405 F.2d 1000 (D.C. Cir. 1968), cert. denied, 396 U.S.
842 (1969). See TRAC v. FCC, 801 F.2d at 508 nn.4-5.

72 Eg., Television Deregulation, supra note 101; Radio De-
regulation, supra note 101. It is appropriate for an administrative
agency to modify or eliminate its policies if the conditions ad-
dressed by the regulation have changed. See, e.g., NAACP v. FCC,
682 F.2d 993, 998 (D.C. Cir. 1982). See generally, Motor Vehicle
Manufacturers Association v. State Farm Mutual Automobile Insur-
ance Co., 463 U.S. at 57. As the Supreme Court has stated, "the
Commission should be alert to the consequences of its policies
and should stand ready to alter its rule if necessary to serve the
public interest more fully." FCC v. WNCN Listeners Guild, 450
U.S. 582, 603 (1981). Further, an agency should not continue to
regulate if it can no longer perceive a need for governmental
regulation. NAACP v. FCC, 682 F.2d at 1000-01.

173 In fact, the D.C. Circuit also suggested that our 1985 Fairness
Report was such a signal. Branch v. FCC, No. 86-1256, slip op. at
25-26 (D.C. Cir. July 21, 1987); see also TRAC v. FCC, 801 F.2d at
509 n.5.

174 Because "the various media are in fact information sub-
stitutes in the marketplace of ideas" (/985 Fairness Report, 102
FCC 2d at 199), the Commission determined that it was appro-
priate to consider the different outlets in the information services
marketplace in assessing the continued need for the fairness doc-
trine. Id. at 198-202.

175 1985 Fairness Report, 102 FCC 2d at 202-04. Today, there
are 5,241 FM stations, more than a 100% increase since Red
Lion.

176 1d. at 203.

177 Jd. We note that the numbers of radio stations cited by way
of example herein do not include the number of outstanding
allocations for which licenses have not yet been issued. Including
recent FM radio allocations, 1266 allotments are available for
licensing in due course by the Commission.

178 1d., at 204-07.

179 Id. at 208.

180 1t s also significant that the presence of cable in the smaller
markets may often enhance the number of accessible broadcast
outlets in those markets. See id at 210.

5067



FCC 87-266

Federal Communications Commission Record

2 FCC Red Vol. 17

181 14 at 209-10; Television Factbook, Services Volume, at A-41
(1987).

182 ACLU Commentsat 18.

183 14. (citation omitted).

184 More than 43,000,000 households now subscribe to cable
services according to Nielson Media Research (1987).

185 ACLU Comments at 18-19,

186 7985 Fairness Report, 102 FCC 2d at 208-17. In its /985
Fairness Report, the Commission also considered the role of the
print media in the information services marketplace. It concluded
that newspapers and magazines, as well as the electronic media,
contribute significantly to the marketplace of ideas. /d. at 217-18.

187 Id. at 214; see id. at 208-17.

188 Additionally, newspaper reporters are increasinglyrelyingon
the use of the spectrum to send their messages to their editors
and ultimately to the printing presses.

189 ACLU Commentsat 17.

190 See supra 42-51.

191 Of the media universe that is composed of newspapers, AM
and FM radio stations, and television stations, 87% is made up of
broadcast facilities.

192 §oe Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241
(1971); see also infra 95-96.

193 These commenters maintain that scarcity, as it has been
defined by the Supreme Court, is a state where "there are sub-
stantially more individuals who want to broadcast than there are
frequencies to allocate." Red Lion Broadcasting Co. v. FCC, 395
U.S. at 388. .

194 Inquiry Into Section 73.1910 of the Commission’s Rules and
Regulations Concerning Alternatives to the General Fairness Doc-
trine Obligations of Broadcast Licensees in Gen. Docket No.
84-252, 49 Fed. Reg. 20,317 (May 14, 1984) at 51.

195 FCC v. League of Women Voters of California, 468 U.S. at
376 n.11.

19 801 F.2d at 508 (footnotes omitted). Asserting that the
“scarcity” rationale is not a rational basis for distinguishing be-
tween the Red Lion and Tornillo decisions, the Court of Appeals
in effect urged the Supreme Court to "revisit this area of the
law." Id. at 509.

197 A number of the provisions of the CommunicationsAct and
our implementingregulations relate to the licensing of broadcast
frequencies and related functions. See, e.g., 47 U.S.C. §§ 301-10
(1982). The system of licensing in the public interest established
by the Communications Act of 1934, as amended, is designed to
determine the persons who may utilize broadcast frequencies.

198 47 U.S.C. § 309(i) authorizes the Commission to award
licenses for the use of the electromagnetic spectrum by random
selection. The Commission has used lotteries to award licenses in
such services as LPTV and cellular radio.

199 The Commission passes on the basic qualifications of trans-
ferees once they have been identified by the existing licensee. See
generally 47 U.S.C. § 309. Of course, even upon transfer, the
license carries with it the obligations imposed by the Commission
pursuant to the CommunicationsAct.

200 g o Cox v. New Hampshire, 312 U.S. 569, 576 (1941);
Grayned v. City of Rockford, 408 U.S. 104 (1972); Clark v.
Community for Creative Non-Violence, 468 U.S. at 293-95.

201 E g, Perry v. Sinderman, 408 U.S. 593, 597 (1972) (Although
no one has a constitutionalright to receive a government benefit,
government "may not deny a benefit to a person on a basis that
infringes his constitutionally protected interests -- especially, his
interest in freedom of speech.); Sherbert v. Verner, 374 U.S. 398,
404 (1963) (It is too late in the day to doubt that the liberties of

religion and expression may be infringed by the denial of or
placing of conditions upon a benefit or privilege.); Shapiro v.
Thompson, 394 U.S. 618 (1968). In this regard, we note that
Congress has conferred upon newspapers the benefit of certain
exemptions from the antitrust laws without also claiming the
ability to regulate the content of the matters reported in those
newspapers. See 15 U.S.C. §§ 1801-04.

Moreover, the fact that government may license broadcasters to
use frequencies in order to minimize interference, and thus to
maximize the effective dissemination of speech through the elec-
tromagnetic spectrum, does not justify content regulation. As
Judge Bork noted:

A publisher can deliver his newspapers only because
government provides streets and regulates traffic on
the streets by allocating rights of way. Yet no one
would contend that the necessity for these gover-
mental functions, which are certainly analogous to
the government’s function in allocating broadcast
frequencies, would justify regulation of the content
of a newspaper to ensure that it serves the needs of
the citizens.

TRAC v. FCC, 801 F.2d at 509. We see no reason why the grant
of a broadcast license by the government should also give rise to
its ability to control the content of broadcasters’ speech. In other
words, allocational scarcity does not justify government regulation
in violation of constitutional rights.

202 We note that during World War II, for example, the govern-
ment rationed the supply of newsprint and other scarce resources,
but that allocation did not give rise to the government’s content-
based regulation of the print media. See generally Supplies for a
Free Press: Hearings Before the Subcomm. on Newsprint of the
Senate Select Comm. on Small Business, 82d Cong., 1st Sess.
(1951). Indeed, the scarcity of newsprint extended throughout the
war and well into the post-war period. During this time, many
papers, especially dailies, were forced by circumstances to adopt
such practices as circulation freezing, size reduction, and switch-
ing to weekly publication. Indications are that the shortage of
newsprint due to government rationing caused many smaller
newspapers to go out of business, in addition to creating a sub-
stantial barrier to those who desired entry into newspaper pub-
lishing. Yet the policy of newsprint allocation under government
auspices, which caused a reduction in the overall amount of
newspaper speech -- due either to those who left or those who
could not enter -- did not give rise to the imposition of ob-
ligations on the remaining newspapers to make their facilities
available for those speakers who were silenced. See id.

The Founding Fathers themselves were apparently well aware
of the problems associated with scarcity in the print media. The
great “paper famine," for example, occurred during the Revolu-
tionary War when the colonies were cut off from their principal
suppliers. Id. The existence of this scarcity, however, did not

- appear to affect the founders’ decision to accord the press the full

measure of editorial control guaranteed by the First Amendment.

203 The ability of government to control the content of in-
dividuals’ speech is particularly disturbing when the government
must also license those who wish to speak, because the potential
for chilling speech beyond the proper scope of government con-
cern -- intentionally or unintentionally -- is greater. This is a
concern that carries into licensing schemes in other contexts, see
supra note 200, and stems from the belief that "government must
remain neutral in the marketplace of ideas." FCC v. Pacifica
Foundation, 438 U.S. at 745. Broadcast licensees must deal rou-
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tinely with the government on matters wholly unrelated to the
content of their broadcasts. They necessarily will want to avoid
any conflict with the government in handling these routine mat-
ters and, therefore, are especially susceptible to the roving eye of
the government, which many times may act in an informal and
unofficial manner. The relationship can be precarious even if the
government has no express authority to regulate the content of
speech. The grant of that express authority, however, can upset
the already delicate balance that exists between the government
and a free press. See lllinois Citizens Committee for Broadcasting
v. FCC, 515 F.2d 397, 407-10 (D.C. Cir. 1975) (Bazelon, J.,
dissenting from denial of rehearing).

204 That spectrum scarcity should be irrelevant for First
Amendment purposes does not affect its relevance to the Com-
mission’s allocational and licensing function. The Commission, of
necessity, considers spectrum scarcity in making its allocational
and licensing decisions. See supra note 197.

205 TRAC v. FCC, 801 F.2d at 508.

206 There are those who argue that the content of broadcasters’
speech may be regulated by the government because of the
impact that broadcasters can have on listeners and viewers. These
proponents contend that broadcasting is a far more powerful
means of communication than the printed press, and, therefore,
the public should be protected from those who use the broadcast
medium. We will assume for the sake of argument that broad-
casters have greater “impact" than their counterparts in the print
media, but we nevertheless reject the impact argument. We do
not believe that the expression of speech may be regulated by
government,consistent with the First Amendment,on the basis of
the effectiveness of that expression. Cf.First Nat’l Bank of Boston
v. Belloti, 435 U.S. 765 (1978); Buckley v. Valeo, 424 U.S. 1
(1975). In fact, the rationale of the First Amendment counsels the
exact opposite conclusion: the greater the effectiveness of certain
speech, the more reason, given the First Amendment’s presump-
tion against government control of the press, why government
should be prohibited from interfering with the ideas conveyed by
such speech.

This conclusion was supported by Justice William O. Douglas,
who aptly stated in Columbia Broadcasting System, Inc. v. Demo-
cratic National Committee, 412 U.S. at 152 n.3:

The implication that the people of the country -- except
the proponents of the theory -- are mere unthinking au-
tomatons manipulated by the media, without interests, con-
flicts, or prejudices is an assumption which I find quite
maddening. The development of constitutional doctrine
should not be based on such hysterical overestimation of
media power and underestimationof the good sense of the
American public.

See also 1985 Fairness Doctrine, 102 FCC 2d at 221-25.

207 justice Douglas, who did not participate in the Red Lion
decision, later stated that he would not have supported the
Court’s conclusion that the fairness doctrine did not violate the
First Amendment. Columbia Broadcasting System, Inc. v. Demo-
cratic National Committee, 412 U.S. at 154. He explained:

the prospect of putting governmentin a position of control
over publishers is to me an appalling one. even to the
extent of the Fairness Doctrine. The struggle for liberty has
been a struggle against Government. The essential scheme
of our Constitution and Bill of Rights was to take govern-
ment off the backs of people. . . . [l]t is anathema to the
First Amendment to allow Governmentany role of censor-
ship over newspapers, magazines, books, art, music, TV,

radio, or any other aspect of the press. There is unhappi-
ness in some circles at the impotence of government. But if
there is to be a change, let it come by constitutional
amendment. The Commission has an important role to
play in curbing monopolistic practice, in keeping channels
free from interference, in opening up new channels as
technology develops. But it has no power of censorship.

Id. at 162.

208 The Court may have implicitly recognized this departure
when, five years later in Tornillo, it struck down a statute ap-
plicable to newspapers that was similar to the fairness doctrine
without ever mentioning or citing Red Lion. The Court of Ap-
peals has stated that "[d]espite [the] holding {in Red Lion |,
important constitutional questions continue to haunt this area of
the law. The doctrine and the rule do, after all involve the
government to a significant degree in policing the content of
communication. There are abiding First Amendment difficulties.”
Straus Communications Inc. v. FCC, 530 F.2d 1001, 1008 (D.C.
Cir. 1976). See TRAC v. FCC, 801 F.2d at 506-09.

209 Connick v. Myers, 461 U.S. 138, 145 (1983), quoting Roth v.
United States, 354 U.S. 476, 484 (1957) (emphasis added); New
York Times Co. v. Sullivan, 376 U.S. 254, 269 (1964).

210 J.S. CONST. amend. L.

211 Columbia Broadcasting System, Inc. v. Democratic National
Committee, 412 U.S. at 145-46 (Stewart, J., concurring).

212 Migmi Herald Publishing Co, v, Tornillo, 418 U.S. 241, 260
(1974) (White, J., concurring)(Tornillo ).

213 Thornhill v. Alabama, 310 U.S. 88, 101-02 (1940) (footnote
omitted) (emphasis added), quoted in FCC v. League of Women
Voters of California, 468 U.S. at 381-82. Accord First National
Bank of Boston v. Bellotti, 435 U.S. 765, 766 (1978); Consolidated
Edison Co. of New York, Inc. v. Public Service Commission of
New York, 447 U.S. 530, 534-35 (1980).

214 14 is well established that the mere invocation of a laudatory
regulatory objective, by itself, does not demonstrate the constitu-
tionality of a governmental regulation. See, e.g., Quincy Cable TV,
Inc. v. FCC, 768 F.2d 1434, 1454 (D.C. Cir. 1985), cert. denied,
106 S. Ct. 2889 (1986). Indeed, the Supreme Court, in both
Pacific Gas & Electric Co. v. Public Utilities Commission of
California, 106 S. Ct. 903 (1986), and Tornillo, declared unconsti-
tutional state action, in the context of printed material, which was
designed to further the same governmental purpose underlying
the fairness doctrine. See infra 95. .

215 pacific Gas & Electric Co. v. Public Utility Commission of
California, 106 S.Ct. at 907.

216 1974 Fairness Report, 48 FCC 2d at 3.

217 FCC v. League of Women Voters of California, 468 U.S. at
375-76 (citation omitted). See, e.g., Philadelphia Newspapers, Inc.
v. Hepps, 106 S. Ct. 1558, 1565 (1986); Dunn & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 105 S. Ct. 2939, 2945-46 (1985), quoting
First National Bank of Boston v. Bellotti, 435 U.S. 765, 776 (1978),
quoting Thornhill v. Alabama, 310 U.S. at 101 (It is speech on
""matters of public concern™ that is "at the heart of the First
Amendment protection.); Connick v. Myers, 461 U.S. at 145,
quoting NAACP v. Clairborne Hardware Co., 458 U.S. 886, 913
(1982) ([T|he Court has frequently reaffirmed that speech on
public issues occupies the 'highest rung of the hierarchy of First
Amendmentvalues’ . . . .).

218 Fipse National Bank of Boston v. Bellowi, 435 U.S. at 777.
The Court explained that:

5069



FCC 87-266

Federal Communications Commission Record

2 FCC Rced Vol. 17

"The maintenence of the opportunity for free political
discussion to the end that government may be responsibe
10 the will of the people and that changes may be obtained
by lawful means, an opportunity essential to the security of
the Republic, is a fundamental principle of our constitu-
tional system."

New York Times Co. v. Sullivan, 376 U.S. at 269, quoting
Stromberg v. California, 283 U.S. 359, 369 (1931).

219 Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964). As a
plurality of the Supreme Court recently stated, "[tlhe constitu-
tional guarantee of free speech ’serves significant societal inter-
ests’ wholly apart from the speaker’s interest in self-expression.
By protecting those who wish to enter the marketplace of ideas
from governmental attack. the First Amendment protects the
public’s interest in receiving information." Pacific Gas & Electric
Co. v. Public Utility Commission of California, 106 S. Ct. at 907,
quoting First National Bank of Boston v. Belloui, 435 U.S. at 776.
"The individual's interest in self-expression is a concern of the
First Amendment separate from the concern for open and in-
formed discussion, although the two often converge." First Na-
tional Bank of Boston v. Bellotti, 435 U.S. at 777 n.12.

220 First National Bank of Boston v. Belloui, 435 U.S. 765, 791
(1977).

22! 14 at 792 n.31 (citations omitted). Consolidated Edison Co.
of New York, Inc. v. Public Utility Commission of New York, 447
U.S. 530 (1980).

222 FCC v. League of Women Voters of California, 468 U.S. at
383, quoting Whitney v. California, 274 U.S. 357, 375 (1927)
(Brandeis, J., concurring).

223 See, e.g., FCC v. League of Women Voters of California, 468
U.S. at 383-84; Regan v. Time, Inc.. 468 U.S. 641, 648-49 (1984);
Members of City Council of City of Los Angeles v. Taxpayers for
Vincent, 466 U.S. 789 (1984). Compare, e.g., Tornillo, supra note
192.with United States v. O’Brien, 391 U.S. 367 (1968).

224 consolidated Edison Co. of New York, Inc. v. Public Service
Commission of New York, 447 U.S. at 537-38, quoting Police
Department of Chicago v. Mosley, 408 U.S. at 96 (ellipsis in
original).

225 Regan v. Time, Inc., 468 U.S. 641, 649 (1984). See also
Police Department of Chicago v. Mosley, 408 U.S. 92, 95 (1982),
quoting New York Times v. Sullivan, 376 U.S. at 270 (Any
restriction on expressive activity because of its content would
completely undercut the ’profound national commitment to the
principle that debate on public issues should be uninhibited,
robust, and wide-open.’). Accord Carey v. Brown, 447 U.S. 462,
463 (1980). The Court of Appeals, in the context of broadcast
regulation, has asserted that “[tjhe First Amendment is un-
mistakeably hostile to governmental controls over the content of
the press.”" Banzhaf v. FCC, 405 F.2d 1082, 1100 (D.C. Cir. 1968)
(footnote omitted), cert. denied, 396 U.S. 842 (1969).

226 FCC v. League of Women Voters of California, 468 U.S. at
383 (quotation omitted).

227 See, . e.g., Clark v. Community for Creative Nonviolence, 468
U.S. 288 (1984). In Renton v. Playtime Theatres, Inc., 106 S. Ct.
925 (1986), the Supreme Court determined that an ordinance
which imposed more stringent zoning restrictions upon adult
theaters than upon other kinds of theaters was not a content-
based regulation. The purpose of the ordinance was to avoid
urban blight and preserve the quality of urban life, and thus the
Court found the ordinance to be "justified without reference to
the content of speech.” Id. at 929 (emphasis and quotation omit-
ted). In Pacific Gas & Electric Co. v. Public Utilities Commission
of California, 106 S. Ct. 903 (1986) -- a case decided on the same
day as Renton -- the Court invalidated a regulation that required

a utility which disseminated political editorials to publish the
views of its opponent as well. The plurality determined that the
regulation at issue in that case was content-based because it
"discriminates on the basis of the viewpoints of the selected
speakers.” Id. at 910. It explained that the governmental purpose
"in exposing [ratepayers| to a variety of viewpoints is not . . .
content-neutral."/d. at 914, Thus, the Supreme Court has distin-
guished between content-neutral governmental actions, like the
ordinance in Renton, whose justification was found to be un-
related to the content of speech and content-based regulations,
like the one invalidated in Pacific Gas & Electric.

The fairness doctrine is clearly content-based. Fairness doctrine
obligations do not attach to every discussion or even to those
involvinga controversial issue of public importance. The doctrine
is implicated only where the speaker expresses an opinion on a
controversial issue of public importance. Furthermore, as stated
earlier, the fairness doctrine differentiates between "major" or
"significant” opposing viewpoints, which qualify for coverage un-
der the second part of the doctrine, and those opinions that are
not sufficiently significant to trigger responsive programming ob-
ligations. As a consequence, in administering the doctrine, the
Commission "inexorably favors orthodox viewpoints" over those
which may be unpopular or unestablished. 1985 Fairness Report,
102 FCC 2d at 188. The fairness doctrine is very different from .
governmental actions such as the mandatory carriage rules for
cable television operators Carriage of Television Broadcast Signals
by Cable Television Systerms, 1 FCC Rcd 864 (1986), recon. de-
nied, FCC 87-105 (May 1, 1987), petition for review docketed sub
nom. Turner Broadcasting System, Inc. v. FCC, No. 86-1682 (D.C.
Cir. filed December 12, 1986), the justification for which is
unrelated to the content of speech and which do not distinguish
among classes of speakers on the basis of the subject matter of
their expression. Simply stated, where viewpoint is the trigger of
government-imposedobligations, those obligations cannot be con-
sidered content-neutral.

28 Consolidated Edison v. Public Service Comm’n, 447 U.S. 530,
540 (1980).

2% In certain cases, the doctrine may compel a speaker actively
to publish opinions that are directly contrary to his or her own,
and on which he or she would prefer to remain silent. The
Supreme Court has emphasized that coercing a person to dissemi-
nate particular opinions is contrary to fundamental First Amend-
ment guarantees. The Court explained that:

[The right of freedom of thought protected by the First
Amendment ... includes both the right 10 speak freely and
the right to refrain from speaking at all. A system which
secures the right to proselytize religious, political and ideo-
logical causes must also guarantee the concomitant right to
decline to foster such concepts. The right to speak and the
right to refrain from speaking are complementary compo-
nents of the broader concept of "individual freedom of
mind."

Wooley v. Maynard, 430 U.S. 705, 714 (1977), quoting West
Virginia Board of Education v. Barnette, 319 U.S. 624, 637 (1943).
The fairness doctrine is thus a government-imposed obligation
that "both penalizes the expression of particular points of view
and forces speakers to alter their speech to conform with an
agenda they do not set." Pacific Gas & Electric Co. v. Public
Utilities Commuission of Cafifornia, 106 S. Ct. at 908.

230 See 1985 Fairness Report, 102 FCC 2d at 153 n.39.

231 See supra 91.
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232 The Supreme Court has specifically noted that the type of
governmental regulation sanctiored by Red Lion and its progeny
“has never been allowed with respect to the print media." FCC v.
League of Women Voiers of California, 468 U.S. at 377 (citation
omitted).

233418 U.S. 241 (1974).

234 14 a1 248 (footnote omitted).

333 Id. at 254,

236 14

237 1d. at 258.

238 4. at 256.

239 1g ar 257, quoting New York Times Publishing Co. v.
Sullivan, 376 U.S. at 279. Further, expressly noting that print
journalists are not "subject 10 the finite technological limitations
of time that confront a broadcaster . . ." Miami Herald Publishing
Co. v. Tornllo, 418 U.S. at 256-57, the Court intimated that our
regulations may produce even greater inhibitions than the "right
to reply” statute invalidated in ZTornillo.

240 §pp Miami Herald Publishing Co. v. Tornillo, 418 U.S. at
256-57.

241 106 S. Ct. 903 (1986). See supra note 227.

242 [ ike the fairness doctrine, the asserted governmental interest
underlying the state administrative order was to promote access
to diversity of opinions. The Court was unpersuaded that the
legitimacy of the asserted governmental “interest in promoting
speech by making a variety of views available to appellant’s
customers,” id. at 914 (citation omitted), was sufficient to with-
stand a First Amendmentchallenge.

243 I1d. at 910.

244 14 21 910. The plurality also determined that it was constitu-
tionally impermissible for the state to require the utility "to
associate with speech with which [it] may disagree.” Id. at 911.

243 1d. at 913.

246 A5 the plurality explained:

A different conclusion would necessarily imply that our
decision in Tornillo rested on Miami Herald’s ownership of
the space that would have been used to print candidate
replies. Nothing in Tornillo suggests that the result would
have been different had the Florida Supreme Court de-
cided that the newspaper space needed to print candidates’
replies was the property of the newspapers’ readers . . . .
The constitutional difficulty with the right-of-reply statute
was that it required the newspaper to disseminate a mes-
sage with which the newspaper disagreed.

Id. at 913.
247 Meredith Corp. v. FCC, 809 F.2d at 874.
248 1d.

249 Ag in any adjudicatory matter, this Order shall become
effective on the day after the day it is released. 47 C.F.R. § 1.4(b).
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